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Commissioner Charles D. Mahaffie Elected I. C. C. 
Chairman For The Year 1949 


Commissioner Charles D. Mahaffie has been elected Chairman of the 
Interstate Commerce Commission for the calendar year 1949. William 
E. Lee, who served as Chairman during the year 1948, resumes his duties 
as a Commissioner. 


Appointed by President Hoover to fill the unexpired term of Hon- 
orable Thomas F. Woodlock, resigned, Commissioner Mahaffie originally 
took office as Commissioner on September 2, 1930. Since that time he 
has successively been reappointed by President Hoover for the term 
ending December 31, 1937, by President Roosevelt for the term expiring 
December 31, 1944, and again by President Roosevelt for the term end- 
ing December 31, 1951. Commissioner Mahaffie previously served as 
Chairman of the Commission during the calendar year 1936. 


Born at Olathe, Kansas, December 5, 1884, Commissioner Mahaffie 
attended the common schools of Oklahoma and received the A.B. degree 
from Kingfisher College in Oklahoma. He attended Oxford University, 
in England, as a Rhodes scholar, receiving the B.C.L. degree from that 
institution. 


Commissioner Mahaffie was an instructor in jurisprudence at Prince- 
ton University in 1908-1909, following which he practiced law at Chick- 
asha, Oklahoma, and later at Portland, Oregon. He served as Solicitor 
of the Department of the Interior from 1916 to 1921 when he was ap- 
pointed an attorney for the United States Railroad Administration. He 
was appointed Director of the Bureau of Finance of the Interstate 
Commerce Commission in 1922, a position which he held until his ap- 


pointment as Commissioner in 1930. 
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The Scope Of Judicial Review 


THE EXTENT TO WHICH FINDINGS OF FACT BY ADMINISTRATIVE 
AGENCIES ARE OPEN TO REVIEW BY THE COURTS. 


By Harry C. Ames * 


This is one of the most thought provoking questions in the field of 
administrative law. Any attempt at a satisfactory answer must embrace 
a study of the origin of the doctrine of administrative finality, its ap- 
plication through the ensuing years and up to the time of passage (1946) 
of the Administrative Procedure Act, and the effect upon it of the latter 
act. Evaluation of the precedents is made difficult by the fact that 
statements of the doctrine having surface clarity are so hedged about by 
qualifying language as to make their practical application uncertain. 
In some of the leading cases the limitations of the general rule are not 
observed by the Courts in later discussions on the merits. The decisions 
of the lower Courts in some instances reflect a lesser degree of sanctity 
for, doctrine ! than do those of the Supreme Court. 

he weight of opinion is, of course, against any action by the Courts 
which would amount to a substitution of judgment and where there is 
substantial evidence, although conflicting, the Courts have uniformly 
refused to resolve such conflicts or to question the wisdom or expediency 
of the administrative action. The general policy is well stated by Chief 
Justice Stone in Medo Photo Supply Corp., v. N. L. R. B., 321 U. S. 678, 
in a footnote which reads: 





* For some time past the Association has had under consideration the prepara- 
tion of a complete digest of Supreme Court decisions affecting procedure before the 
Commission, the idea being to divide the work among various lawyers after the 
selection of appropriate topical matter. Much work was done in the matter during 
the past year but upon mature reflection it was agreed that the project was too 
broad to admit of handling at one time. Accordingly some of us agreed to put out 
trial discussions in the hope of eliciting comment as to their value to our profession. 
The lawyers who have been contacted have been most helpful and if the objective 
seems worthwhile other articles may be expected to follow. 

1A notable instance of this tendency is found in the litigation in the Power 
Reverse Gear Case. In that case the the Commission had ordered the B. & O. to 
install a specified number of power reverse gears in lieu of hand operated gears. 
On appeal, the opinion of the 3-Judge Court contained a scathing denunciation of 
the Commission’s treatment of the facts. (Baltimore & O. R. Co. v. United States, 
5 Fed. Supp. 929) and held that the doctrine of administrative finality could not be 
accepted to constitute “a shield for arbitrary and inconsiderate action.” It reviewed 
not only the evidence but the arguments made on Brief, and reversed the Commis- 
sion. On appeal to the Supreme Court (United States vy. Baltimore & O. R. Co., 293 
U. S. 454) the result reached by the lower court was sustained, but on a more subtle 
ou. i. e., that the report of the Commission did not contain the preliminary 

ndings necessary to support the conclusion. 

See also Inland Motor Freight v. United States, & F. Supp. 520 (not appealed 
by the Commission) in which the lower court examined the record in a “certificate” 
~ to the extent of actually counting shipments and reversed a Commission 

ecision. 
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It has now long been settled that findings of the Board, as with 
those of other administrative agencies, are conclusive upon review- 
ing courts when supported by evidence, that the weighing of con- 
flicting evidence is for the Board and not for the courts, that the 
inferences from the evidence are to be drawn by the Board and not 
by the courts, save only as questions of law are raised and that upon 
such questions of law, the experienced judgment of the Board is 
entitled to great weight. 7 


But, at the same time the Courts have always frowned upon arbitrary 
and capricious actions or actions taken without substantial evidence to 
support them. The terms ‘‘arbitrary action’’ and ‘‘action without sub- 
stantial evidence’’ are elastic and, more often than not, a disregard of 
them by the administrative agency may be discovered only by searching 
analysis of the record. Of course, upon conviction that those precepts 
have been disregarded the Supreme Court may (as it did in the ‘‘ Power 
Reverse Gear’’ Case) reverse the agency upon another ground? or it 
may conclude that error on questions of fact may be so pointed as to 
constitute error of law. There is much truth in the following state- 
ment : ® 


It would seem that when the Courts are unwilling to review, they 
are tempted to explain by the easy device of calling the question one 
of ‘fact’; and when otherwise disposed they say it is a question of 
‘law.’ 


In any event the plain trend of the decisions is to the effect that if 
the agency’s disregard of the rational effect of the evidence or the lack of 
it is sufficiently flagrant the Courts will examine the facts either to 
discover or correct such abuse of discretion. 


The Early Decisions 


Strangely enough, the decision most generally cited as laying the 
foundation for the doctrine of administrative finality on questions of 
fact—Interstate Commerce Commission v. Ill. Cent. R.R. Co., 215 U. 8. 
452—involved no dispute at all on any question of fact. 

The case arose out of controversy over car distribution. In R.R. 
Com. of Ohio, et al v. H. V. Ry. Co., 12 I. C. C. 398 (1907) the Commis- 
sion had found that the failure of the Hocking Valley to count foreign 
railway fuel cars and private coal cars, in times of shortage, against the 
distributive share of mines receiving and loading such cars, created un- 
just discrimination against mines loading commercial coal only. Later, 
in deference to that decision the Illinois Central undertook to amend its 
rules so as to conform therewith. Upon suit in the United States Circuit 
Court by a mine operator it was temporarily restrained from putting the 


2See also United States v. Chicago, M. St. P. & P. R. Co., 294 U. S. 499. 
8 Quoted at p. 440, Vol. II, Sharfman on Interstate Commerce. 
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amended rules into effect. Then a complaint was filed with the Com- 
mission by another operator attacking the old rules. In its decision on 
the latter complaint* the Commission repeated its finding of unjust 
discrimination not only as to the matter of foreign rail cars for fuel 
supply, and private cars, but as to cars for company fuel as well. 

It will thus be seen that during the progress of this litigation, or a 
part of it at least, the Illinois Central was under an injunction not to do 
what the Commission had ordered it to do. In the suit which followed 
in the Circuit Court (173 Fed. 930) the order of the Commission was 
upheld so far as foreign railway fuel cars and private cars were con- 
cerned, but was set aside so far as company fuel cars were concerned, on 
the theory that ‘‘commerce’’ as to such cars ended at the mine mouth. 
The Commission, alone, appealed. 

As stated, there was never any dispute as to the facts. The con- 
troversy revolved entirely on the question of the power of the Com- 
mission to make the order sued upon. As a preface to its discussion on 
that point the Court made what has been generally accepted as the key- 
stone of the doctrine of administrative finality. At p. 470, it said: 


Beyond controversy, in determining whether an order of the Com- 
mission shall be suspended or set aside, we must consider (a) all 
relevant questions of constitutional power or right; (b) all pertinent 
questions as to whether the administrative order is within the scope 
of the delegated authority under which it purports to have been 
made; and (¢c) a proposition which we state independently, al- 
though in its essence it may be contained in the previous one, viz., 
whether, even although the order be in form within the delegated 
power, nevertheless it must be treated as not embraced therein be- 
cause the exertion of authority which is questioned has been mani- 
fested in such an unreasonable manner as to cause it, in truth, to be 
within the elementary rule that the substance, and not the shadow, 
determines the validity of the exercise of the power. Plain as it is 
that the powers just stated are of the essence of judicial authority, 
and which, therefore, may not be curtailed, and whose discharge 
may not be by us in a proper case avoided, it is equally plain that 
such perennial powers lend no support whatever to the proposition 
that we may, under the guise of exerting judicial power, usurp 
merely administrative functions by setting aside a lawful adminis- 
trative order upon our conception as to whether the administrative 
power has been wisely exercised. 


Plainly, the passage quoted is authority for the proposition that the 
Court would not ‘‘under the guise of exerting judicial power’’ interfere 
with an order of the Commission in the administration of a delegated 
power except upon a showing that exertion of such power by the Com- 

“mission ‘‘has been manifested in such an unreasonable manner as to 
cause it, in truth, to be within the elementary rule that the substance, 





4 Traer v. Chicago & Alton Railroad Co., et al., 13 1. C. C. 451 (1908). 
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and not the shadow, determines the validity of the exercise of the 
power.’’ But, if such a situation should arise the Court made it clear 
that it had a duty to strike down the order ‘‘whose discharge may not be 
by us in a proper case avoided.’’ It would not interfere, however, with 
a Commission order reasonably imposed in the exercise of a power prop- 
erly delegated and within the framework of the constitution on a mere 
question of ‘‘expediency or wisdom.’’ 

But when we apply the philosophy of this decision to our immediate 
question, i.e, when may a Court consider the facts’—and when we 
substitute realistic for legalistic considerations, question immediately 
arises: How could a Court possibly conclude that a Commission order 
“in form within the delegated power’’ had been ‘‘manifested in an un- 
reasonable manner’’ without giving some consideration to the facts? As 
stated by Mr. John Dickinson in Administrative Justice and the Su- 
premacy of Law (p. 55): 


Matters of law grow downward into roots of facts, and matters of 
fact reach upward without a break, into matters of law. 


The next major case in which our immediate question presented 
itself was Interstate Com. Com. v. Union P. R. Co., 222 U.S. 541 (1912).5 
For many years the carriers had maintained what they insisted were 
“missionary’’ rates on lumber from the West Coast to encourage the 
shipment of lumber to midwestern markets and to provide return loads 
for what otherwise would have been empty equipment. Typical of these 
rates were those of 40 cents to St. Paul, Minn., and 50 cents to Omaha, 
Nebr. In 1907 they increased these rates to 60 cents to St. Paul (and to 
Chicago, Ill.) and 55 cents to Omaha, upon learning that these ‘‘mission- 
ary’’ rates had encouraged the eastbound movement of lumber to such 
an extent that the empty car situation had been completely reversed. 
Complaints were filed and in its decision—Oregon & Washington Lumber 
Mfrs. Asso. v. U. P. R.R. Co., 14 I. C. C. 1 (1908)—the Commission 
found that to Omaha (and west) the new rate (55 cents) was unreason- 
able and that the old rate (50 cents) should be restored. As to territory 
east of Omaha, the Commission found that the old rate (40 cents) could 
not be ‘‘reasonably increased’’ by more than 5 cents. Although the 
Commission devoted much of its discussion to conditions in the lumber 
industry, it did not, as it did in the Willamette Case,® (later reversed 
by the Supreme Court) turn its decision on commercial conditions or 
the effect upon the lumber industry. On the contrary, it stated (p. 14) : 


The controversy cannot be determined wholly upon the ground that 
complainants have enjoyed the lower rate for many years and that 
interests have been built up thereunder, and that loss of business, 





5 An important case, Southern Pac. Co. v. Interstate Commerce Com. 219 U. S. 
437 (1911), intervened, but reversal of the Commission in that case turned not on 
questions of fact but because the Court concluded from the pleadings, the conduct of 
the case, and the report of the Commission that commercial, rather than transporta- 
tion conditions, had motivated the Commission in reaching its decision. 

6 Southern Pac. Co. v. Interstate Commerce Comm., supra. (Footnote 5) 
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investments, profits, and markets will result under the increased 
rates. It must be determined on the justness or reasonableness of 
the rates in controversy. Neither do the interests of the public re. 
quire that lumber should be transported at other than just and 
reasonable rates. 


The appeal to the Circuit Court was on the ground that (a) the 
Commissions order was beyond its power because entered without evi- 
dence or findings that the increased rates were ‘‘unjust or unreason- 
able’’? and (b) because the Commission had held in effect that the long 
continued maintenance of a rate raised a conclusive presumption of its 
reasonableness. The Commission demurred on the ground that the evi- 
dence fully showed, and it had concluded, that the increased rates were 
unreasonable; that the determination of that question involved the ex- 
ercise of a discretion committed solely to the Commission ; and that ‘‘the 
Courts ought not and could not review its judgment and finding, unless 
it be made clearly to appear that the orders complained of transcend the 
pale of legitimate regulation.’’ 

The cases were referred to a master who found that the allegations 
of discrimination could not be sustained and that restoration by the 
Commission of the old rates to Omaha and west: did not result in con- 
fiscatory rates. However, seizing upon the fact that the Commission had 
approved as reasonable a rate of 50 cents to Omaha (1,800 miles) and 
had disapproved a rate higher than 45 cents to St. Paul (2,052 miles) the 
examiner stated that it ‘‘necessarily followed that the lower rate of 45 
cents, over the longer route to St. Paul was not only unreasonable but 
unjust.’’ He recommended injunction of so much of the Commission’s 
order as held the rate to points east of Omaha to 45 cents. 

Vigorous exceptions were filed to the master’s report but the Circuit 
Court ruled: 


All the exceptions to the report of the master must be overruled. 
Those which challenge his finding that the reduction, by the Inter- 
state Commerce Commission, of the 50-cent rate on lumber to St. 
Paul and other points east of the Pembina line, was arbitrary, and 
so palpably unjust and unreasonable, and so discriminatory, that 
it was beyond the power of the Commission, are overruled; on the 
ground that this action of the Commission was beyond its power, 
or so palpably and gravely unjust and unreasonable as to be beyond 
the substance, if not beyond the form, of its power. 


At the threshhold of its discussion the Supreme Court said, at p. 
547, with respect to the review power of the court: 


These appeals raise the single question as to whether, in making 
the 45-cent rate, the Commission acted within or beyond its power. 
As the statute makes its finding prima facie correct (Cincinnati, 
H. & D. R. Co. v. Interstate Commerce Commission, 206 U. S. 154, 
51 L. ed. 1000, 27 Sup. Ct. Rep. 648,) it will be more convenient to 





7 The Commission did not so find in those words (see pp. 19 and 20). 
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consider the case from the standpoint of the carriers, who first insist 
that the order was void because made without evidence or finding 
that the 50-cent rate was unreasonable. 

There has been no attempt to make an exhaustive statement of the 
principle involved, but in cases thus far decided, it has been settled 
that the orders of the Commission are final unless (1) beyond the 
power which it could constitutionally exercise; or (2) beyond its 
statutory power; or (3) based upon a mistake of law. But questions 
of fact may be involved in the determination of questions of law, 
so that an order, regular on its face, may be set aside if it appears 
that (4) the rate is so low as to be confiscatory and in violation of 
the constitutional prohibition against taking property without due 
process of law; or (5) if the Commission acted so arbitrarily and 
unjustly as to fix rates contrary to evidence, or without evidence to 
support it; or (6) if the authority therein involved has been ex- 
ercised in such an unreasonable manner as to cause it to be within 
the elementary rule that the substance, and not the shadow, de- 
termines the validity of the exercise of the power. 

In determining these mixed questions of law and fact, the court 
confines itself to the ultimate question as to whether the Commis- 
sion acted within its power. It will not consider the expediency or 
wisdom of the order, or whether, on like testimony, it would have 
made a similar ruling. ‘‘The findings of the Commission are made 
by law prima facie true, and this court has ascribed to them the 
strength due to the judgments of a tribunal appointed by law and 
informed by experience.’’ Illinois C. R. Co. v. Interstate Commerce 
Commission, 206 U. S. 441. Its eonclusion, of course, is subject to 
review, but, when supported by evidence, is accepted as final; not 
that its decision, involving, as it does, so many and such vast public 
interests, can be supported by a mere scintilla of proof, but the 
courts will not examine the facts further than to determine whether 
there was substantial evidence to sustain the order. 


Laying aside the first three qualifications on the question of finality 
as being within the sphere of matters of law, or constitutionality, or 
jurisdiction (power) let us examine the remaining ones relating strictly 
to ‘questions of fact which may be involved in the determination of 
questions of law.’’ First, we are told that an order may be set aside (a) 
if the facts show confiscation,’ or (b) if the Commission acts contrary to 
the evidence, or without evidence, and (c) if it acts in such ‘‘an unrea- 
sonable manner as to cause its (order) to be within the elementary rule 
that the substance, and not the shadow, determines the validity of the 
exercise of the power.’”® 





8 This exception will be of interest when we come to analyze the decision in 
St. Joseph Stockyards Co. v. United States, 298 U. S. 38. 

_® The fact that the court included this last qualification in its discussion of the 
review of fact questions confirms our view, previously expressed, that unreasonable- 
ness or arbitrariness of the character suggested could not be discovered without a 
thorough consideration of the facts. 
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It is true that after setting them up the Court went on to qualify 
its qualifications. It stated that it would confine itself to the question 
‘“whether the Commission had acted within its power;’’ that it would 
ascribe to the Commission’s findings ‘‘the strength due to the judgment 
of a tribunal appointed by law and informed by experience;’’ and that 
it would examine facts ‘‘no further than to determine whether there 
was substantial 1° evidence to sustain the order.’’ But passing from 
these generalized statements of principle let us see how far the Court 
did go in examining the facts to the extent necessary to reverse the 
Circuit Court. 

First, it took up the contention of the carrier that there was no 
evidence (or finding) that the proposed rate of 50 cents to St. Paul was 
unreasonable, reciting the ‘‘facts’’ as to the ‘‘missionary’’ character of 
the rate, the reversal of the directional movement of empty equipment, 
the increase in operating costs, etc. Then it made this rather significant 
statement : 


If there was no other evidence, the Commission’s order could not be 
sustained. 


It then proceeded to weigh or preponderate the countervailing evidence," 
stating: 


But these facts do not stand alone. 


It called attention to the facts that the carriers had conceded that they 
were unable to determine the cost of handling the particular commodity ; 
that rate making was not a mathematical science; that during the many 
years the old rate was in effect they had prospered and maintained their 
property in excellent condition; that there was a mass of statistical evi- 
dence of record upon which ‘‘rate experts of acknowledged ability and 
fairness, and each acting independently, may not have reached identical- 
ly the same conclusion * * *, Still there was in this mass of facts that 
= “o experts could have named a rate.’’ Then the Court stated 
p. : 


The law makes the Commission’s finding on such facts conclusive. 


The next contention relating to facts considered !2 by the Court had 
to do with the finding of the lower Court that the order of the Commis- 
sion was ipso facto unjust because it fixed as reasonable a higher rate to 
Omaha than to St. Paul, even though the distance to the latter point 
was greater. In resolving this point in the Commission’s favor the 
Court made a searching analysis of the facts. (pp. 551, 552). 





10 As distinguished from a “mere scintilla of proof.” 

11 This circumstance will assume importance when we come to consider the 
question whether the question of “substantiality” can be determined by an exami- 
nation of the evidence of only one side (See Scope and Grounds of Judicial Review— 
Administrative Procedure Act—By John Dickinson, Practitioners Journal, May, 1947, 
Vol. XIV, No. 8, P. 735). 

12 In this analysis we purposely admit the discussion concerning alleged mistakes 
of law, numbered 3 and 5 by the Court. 
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The Substantial Evidence Rule 


Before coming to an analysis of other decisions in which the Su- 
preme Court touched upon its duties in respect of fact questions it seems 
desirable to pause for a moment to examine the leading case on the so- 
called ‘‘substantial evidence rule.’’1* In New Orleans Board of Trade v. 
L. & N. R. R. Co., 17 I. C. C. 231 (1909) the Commission found certain 
local class rates from New Orleans, La., to Mobile, Ala., and Pensacola, 
Fla., and certain through class rates via those points to Montgomery, 
Selma and Prattville, Ala., unreasonable and ordered them reduced. 
It seems that the local rates to Mobile and Pensacola were originally 
made to meet water competition which, at the time the advances were 
made, had largely disappeared. These competitive factors to Mobile 
and Pensacola, coupled with the normal rates beyond, resulted in through 
combination rates lower than through joint rates. The advances made 
by the carriers served only to equalize the combination and joint rates. 
The recitals contained in the 8-page report of the Commission (written 
by Commissioner Clements) show that it had before it the orthodox 
proof of unreasonableness and discrimination, both by way of rate 
comparisons and rate history. 

The order of the Commission was assailed first in the U. S. Circuit 
Court, which denied a temporary injunction, and was later transferred 
to the newly created Commerce Court, after testimony had been taken 
before an Examiner. The railroad introduced before the Commerce 
Court all of the evidence taken by the Commission and by the Circuit 
Court as a basis for the contention ‘‘that the evidence utterly failed to 
show that the rates attacked were unreasonable.’’ The Commerce Court 
sustained the contention holding that ‘‘the order was void because there 
was no material evidence to support it.’’ 

There was thus presented a definite clash involving the supremacy 
of the judicial or administrative power over the facts. The Commission 
elected to meet this challenge head on and through its then Chief Coun- 
sel, P. J. Farrell, Esquire, it argued that an order of the Commission 
based upon its opinion that a rate was unreasonable or otherwise unlaw- 
ful was conclusive upon the Courts ‘‘even if the finding was wholly with- 
out substantial evidence to support it.’? It argued further that having 
been given legislative power to make rates the Commission ‘‘could act, 
as could Congress, on (its general information acquired in the course of 
its duties) and its findings must be presumed to have been supported by 
such information, even though not formally proved at the hearing.’’ 

The Court very quickly rejected both contentions. Among other 
things it denied that its decision in Interstate Com. Comm. v. Union Pac. 
R.R. Co., 222 U. S. 547, (cited by the Commission) stood for anything 
like the first contention. Its comments upon the general theory or con- 
tention that administrative agencies might properly be entrusted with 
the task of fixing freight rates without being subject to the restraints 
and rules of fair and orderly procedure, are worthy of rather complete 
quotation. It said (p. 91): 





13 Interstate Commerce Commission v. Louisville & N. R. Co., 227 U.S. 88. 
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But the statute gave the right to a full hearing, and that con- 
ferred the privilege of introducing testimony, and at the same time 
imposed the duty of deciding in accordance with the facts proved. 
A finding without evidence is arbitrary and baseless. And if the 
government’s contention is correct, it would mean that the Con- 
mission had a power possessed by no other officer, administrative 
body, or tribunal under our government. It would mean that, where 
rights depended upon facts, the Commission could disregard all rules 
of evidence, and capriciously make findings by administrative fiat. 
Such authority, however beneficently exercised in one case, could be 
injuriously exerted in another, is inconsistent with rational justice, 
and comes under the Constitution’s condemnation of all arbitrary 
exercise of power. 

In the comparatively few cases in which such questions have arisen 
it has been distinctly recognized that administrative orders, quasi 
judicial in character, are void if a hearing was denied; if that grant- 
ed was inadequate or manifestly unfair; or if the finding was con- 
trary to the ‘‘indisputable character of the evidence.’’ (Italics 
supplied ) 


Attention is especially invited to the expression ‘‘contrary to the 
indisputable character of the evidence’’ as used by the Court and as 
documented by a dozen or more citations. Does it not follow, as a prac- 
tical matter, that a determination of this point would necessitate a con- 
sideration of all the evidence, pro and con? 

On the second contention, i. e., that the Commission was empowered 
to decide cases on basis of its general information, the Court was equally 
positive. After conceding that Commission procedure was not bound by 
the strict formality of regular Court procedure it stated at p. 93: 


But the more liberal the practice in admitting testimony, the more 
imperative the obligation to preserve the essential rules of evidence 
by which rights are asserted or defended. In such cases the Com- 
missioners cannot act upon their own information, as could jurors 
in primitive days. All parties must be fully apprised of the evi- 
dence submitted or to be considered, and must be given opportunity 
to cross-examine witnesses, to inspect documents, and to offer evi- 
dence in explanation or rebuttal. In no other way can a party 
maintain its rights or make its defense. In no other way can it test 
the sufficiency of the facts to support the findings; for otherwise, 
even though it appeared that the order was without evidence, the 
manifest deficiency could always be explained on the theory that 
the Commission had before it extraneous, unknown, but presump- 
tively sufficient information to support the finding. 


Having thus flatly rejected the arguments of the Commission as to 
the extremity of its power what did the Court do? It proceeded to ex- 
amine the evidence on both sides for the purpose of determining the 
question of substantiality. And it affirmed the action of the Commis- 
sion on the ground that it ‘‘was not arbitrary, but sustained by sub- 
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As to the conflict in the evidence 


stantial, though conflicting, evidence.’ 
the comment of the Court is most interesting. It said: 


The Courts cannot settle the conflict, nor put their judgments 
against that of the rate-making body, and the decree is reversed. 


It is, of course, difficult to conceive of a rate case on the Commis- 
sion’s formal docket where there would be no ‘‘conflict’’ in the evidence. 
Should this statement just quoted be taken to mean, therefore, that the 
Courts will adopt a hands off policy in all cases, or only in those cases 
where the scales on each side are so delicately balanced that common 
sense dictates the propriety of leaving the weighing to the judgment of 
experts ‘‘appointed by law and informed by experience?’’ Clearly, the 
latter view must prevail if we are to give any regard to the question of 
the ‘‘indisputable character’’ of the evidence or to the proposition that 
evidence to be conclusive must have a ‘‘rational probative foree.’’ (cf. 
Consolidated Edison Co. of New Vork v. National L. R. Board, 305 U. 8. 
197). 

From the foregoing analysis of what may be regarded as leading 
cases on the subject of administrative finality it cannot be stated with 
certainty that judicial censorship over facts and the treatment of facts 
is completely obliterated once the administrative agency has spoken. 
Indeed, the various defects, cited as grounds for reversal, are of such a 
nature as to be impossible of detection without an examination of the 
facts. Among such defects may be listed action without evidence, action 
contrary to the evidence, or action exerted in such an arbitrary or un- 
reasonable manner as to vitiate an agency order. The admonition against 
action without evidence has been followed by the Court in a number of 
decisions. In Florida East Coast Line v. United States, 234 U. S. 167 
(1914) an order of the Commission reducing rates on fruits and vegeta- 
bles applying over the Atlantic Coast Line, the Seaboard Air Line, and 
the Florida East Coast Railway, was set aside as to the latter line be- 
eause the Court failed to find ‘‘the slightest proof tending to sustain 
the reduction in rates as to the East Coast Line which was made.’’ As 
to the action of the Commission Mr, Chief Justice White said at p. 185: 


While a finding of fact made by the Commission concerning a 
matter within the scope of the authority delegated to it is binding 
and may not be reexamined by the Courts, it is undoubted that 
where it is contended that an order whose enforcement is resisted 
was rendered without any evidence whatever to support it, the con- 
sideration of such a question involves not an issue of fact, but one 
of law which it is the duty of the Courts to examine and decide. 


It is interesting to observe in that case, however, that the Court in de- 
termining whether evidence as to two of the roads was sufficient to create 
an inference or presumption as to the third, decided the question in the 
negative because its examination of the facts showed that operating and 
traffic conditions were different. 





296 I. C. C. PRACTITIONERS’ JOURNAL 





In Phila. & Reading Ry. v. United States, 240 U. 8. 334 (1916) a 
Commission order to cease and desist from a discriminatory rate adjust- 
ment was enjoined because ‘‘the facts reported offered no foundation 
for the Commission’s findings.’’ Similarly in the Chicago Junction 
Case, 264 U. S. 258, Mr. Justice Brandeis stated at p. 264: 


Congress by using the phrase ‘‘whenever the Commission is of 
opinion, after hearing’’ prescribed quasi-judicial action. Upon 
application of a carrier, the Commission must form a judgment 
whether the acquisition proposed will be in the public interest. It 
may form its judgment only after hearing. The provision for a 
hearing implies both the privilege of introducing evidence and the 
duty of deciding in accordance with it. To refuse to consider evi- 
dence introduced or to make a finding without supporting evidence 
is arbitrary action. As it was admitted by the motion that the order 
was unsupported by evidence, and since such an order is void, there 
is no occasion to consider the other grounds of invalidity asserted 
by plaintiffs. (Italics supplied) 


(See also Brimstone R.R. Co. v. United States, 276 U. S. 104 (1928) ). 


There has been no occasion upon which the Supreme Court has re- 
versed the Commission on the flat ground that it had acted ‘‘contrary 
to the evidence.’’ As pointed out in footnote 1, however, the lower 
Courts have taken such action on at least two occasions. The closest 
approach by the upper Court has been in the type of case such as United 
States v. Chicago, M. St. P. & P. R. Co., 294 U. S. 499, in which reversal 
has been on the ground that the Commission did not make or spell out 
with sufficient clarity the essential preliminary fact findings upon which 
it reached its conclusions of law. In St. Louis & O’Fallon R. Co. v. 
United States, 279 U. S. 479, Mr. Justice Brandeis in his dissenting ex- 
pression, after pointing out the various circumstances under which the 
Court had reversed the Commission, stated at p. 493: 


But no case has been found in which this Court has set aside an 
order on the ground that the Commission failed to give effect to 
evidence which seemed to the Court to be of probative force, or on 
the ground that the Commission had drawn from the evidence an 
inference or conclusion deemed by the Court to be erroneous. 


And in documenting this statement in footnote 8 (p. 493) the learned 
Justice continued : 


Alleged errors of the Interstate Commerce Commission in weighing 
evidence or drawing inferences therefrom have been urged as 
grounds for reversal in many cases. This Court has consistently 
held that the Commission’s decisions as to such matters are not the 
proper subject for judicial review. (Citing some 10 earlier deci- 
sions). 


The same learned Justice repeated this observation in his concurring 
expression in St. Joseph Stockyards Compamy v. United States, 298 U. S. 
38. 
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Moreover, difficulty arises in considering action ‘‘contrary to the 
evidence’’ as reversible error in the light of the Court’s statement in 
Virginia R. Co. v. United States, 272 U. S. 658, 665, 666 that: 


This Court has no concern with the correctness of the Commission’s 
reasoning, with the soundness of its conclusions, or with the alleged 
inconsistency with findings made in other proceedings before it. 
(Italics supplied). 


Other Decisions in Which the Court has Considered Or Has Refused 
to Consider Questions of Fact. 


In this further discussion effort will be made to distinguish between 
the exercise by Courts of independent judgment on the facts as against 
a mere examination of the facts to determine whether they have been 
ignored, incorrectly applied, or otherwise evaluated in such an arbitrary 
or unreasonable manner as to constitute an error of law. There is no 
question, for example, that if a Court were to undertake to exercise 
wholly independent judgment on a disputed set of facts regarding the 
question of reasonableness, it would run afoul of the decision in the 
Abilene Case.1* But the twilight zone as between the exercise of inde- 
pendent judgment on the facts, on the one hand, and judicial censorship 
over the treatment, effect, or inference accorded to facts is not easy to 
discern. 

The decision which, more than any other, highlights the differences 
of opinion as to the proper function of the Court as to facts, where the 
decision of an administrative agency is under review, is St. Joseph Stock 
Yards Co. v. United States, 298 U. S. 38 (1936). In October, 1929, the 
Secretary of Agriculture, after hearing, prescribed maximum rates for 
application by the stock yards under the provisions of the Packers and 
Stock Yards Act of 1921. Upon appeal to the Courts the order was en- 
joined.15 The Secretary reopened the proceeding and further hearings 
were had in 1933. While the matter was under consideration in 1934, 
the stock yard company petitioned for a further hearing which was 
denied. Suit was again filed to enjoin the second order on the ground 
that it was lacking in the findings essential to support the conclusions, 
and confiscatory. No additional evidence was introduced before the 
District Court.1® 

One of the main contentions before the Supreme Court was that the 
District Court had failed to exercise its independent judgment on the 





14 Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426. 
15 St. Joseph Stock Yards Co. v. United States, 58 Fed. (2d) 290. 
16 As to this phase of the case the Court said (p. 48): 


Despite the opportunity which the suit afforded, the record shows no endeavor 
on the part of appellant to prove any additional facts as to the conditions which 
obtained in 1933, or as to its operations in that year or at any time down to the 
hearing in the District Court, or as to any matter outside the record which had 
been made before the Secretary. (Italics ours) 
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facts.17 The government answered by saying that irrespective of what 
the lower Court had said as to its limitations on consideration of facts 
it actually had ‘‘carefully analyzed the evidence, made many specific 
findings of its own, and, in addition, adopted with certain exceptions, 
the findings of the Secretary.’’ Nevertheless, the Supreme Court said: 


In view, however, of the discussion in the Court’s opinion, the pre- 
liminary question should be considered. 


The Court then pointed out that the fixing of rates for the future is a 
legislative act; that in the judicial review of such actions distinction 
must be made as to those within and those which transcend the sphere 
of legislative authority ; that the legislature may act for itself or through 
an agency created for the purpose; that Courts do not sit as a board of 
review to substitute their judgment for that of the legislature or its 
agent; that when the legislature acts within the sphere of legislative au- 
thority its acts are conclusive; that it may endow an agent with power 
to make findings of fact which are also conclusive provided ‘‘the require- 
ments of due process * * * are met, as in according a fair hearing and 
acting upon evidence and not arbitrarily.’? The Court concluded these 
statements of general principles with the remark (p. 51) : 


In such cases the judicial inquiry into the facts goes no further 
than to ascertain whether there is evidence to support the findings, 
and the question of the weight of the evidence in determining issues 
of fact lies with the legislative agency acting within its statutory 
authority. (Italics supplied.) 


Following which the Court held flatly that where a constitutional ques- 
tion (confiscation) is involved it has not only the right but the duty to 
exercise independent judgment on the factual evidence whether it be 
evidence introduced before the rate-making body or before the District 
Court on appeal.'* It, thereupon, considered and weighed the evidence 
and sustained the order of the Secretary. 

Mr. Justice Brandeis, while concurring in the result, recorded a 
vigorous dissent against the majority opinion with respect to the exercise 
of independent judgment on the facts. He accepted in full the expres- 
sion of the lower Court to the effect that ‘‘if the order of an administra- 
tive agency supported by substantial evidence, is conclusive as to facts 
where a constitutional question is not involved, by what rule of law or 
logic does it become inconclusive where such a question is involved?” 
Or, as the Court put it: 


Is there anything in the Constitution which expressly makes find- 
ings of fact by a jury of inexperienced laymen, if supported by 





17 Citing in support thereof cases such as Ohio Valley Water Co. v. Ben Avon, 
253 U. S. 287; Tagg Bros. & Moorbead y. United States, 280 U. S. 443; Crowell v. 
Benson, 285 U. S. 22, and others. 

18 [t did, however, look with disfavor upon the practice of withholding evidence 
as to confiscation from the administrative agency only to present it first upon appeal 
(cf. Manufacturers R- Co. v. United States, 246 U. S. 457.) 
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substantial evidence, conclusive, that prohibits Congress making 
findings of fact by a highly trained and especially qualified adminis- 
trative agency likewise conclusive, provided they are supported by 
substantial evidence ? 


Justice Brandeis took the unqualified view that a Court is without power 
to set aside an administrative order reviewable under the District Court 
jurisdiction Act (1913), 


on the ground that the (agency) erred in making a finding of fact. 


He then proceeded to point out with particularity the grounds upon 
which decisions of administrative agencies, such as the Commission, are 
reversible. They are (a) cases where prescribed rates are confiscatory 
on the facts found by the agency ;!® (b) those in which questions of fact 
are so involved with and dependent upon questions of law as to be in 
reality the latter ;?° (c) those in which the order of the agency is lacking 
in the essential preliminary findings to support it;74 (d) those where 
findings were made without evidence to support them ;*” (e) those based 
on evidence not legally cognizable ;?* (f) those in which facts and cir- 
cumstances appropriate for consideration were excluded ;** (g) those in 
which facts and circumstances were considered which should have been 
excluded ;75 or (h) those in which it applied an incorrect rule for de- 
termining value.2® We have saved for the last the one ground for re- 
versible error named by the learned Justice which gives some support 
to the theory that it cannot be said with finality that Courts may not 
weigh facts and reach a different conclusion under any circumstances. 
We refer to the ground under which Courts may reverse an agency : 


Because the evidence was such that it was impossible for a fair 
minded board to come to the result which was reached.?* 


After referring to the circumstances under which the Court would 
reverse the decision of an administrative agency, the learned Justice 





19 [nterstate Comm. Com. v. Union Pac. R. Co., 222 U. S. 541, 547. 

20 Compare Kansas City S. R. Co. v. C. H. Albers Commission Co., 223 U. S. 
573, and others. 

21 Florida v. United States, 282 U.S. 194. 

22 Akron, C. & Y. Ry. Co. v. United States, 261 U. S. 184. 

23 United States v. Abilene & S. Ry. Co., 265 U. S. 274. 

24 Interstate Commerce Com. v- Northern P. R. Co., 216 U. S. 538. 

25 Interstate Com. Comm. v. Diffenbaugh, 222 U. S. 42. 

26 St. Louis & O. R. Co. v. United States, 279 U. S. 46l. 

27 The sentence was lifted with editorial privilege from the decision in San 
Diego Land & Town Co. v. Jasper, 189 U. S. 439. That was a suit against an order 
of the Board of Supervisors of San Diego, Cal., fixing maximum rates for water. 
Confiscation was alleged. Before reviewing the evidence the Court made this state- 
ment (pp. 441, 442): 


In a case like this we do not feel bound to re-examine and weigh all the evi- 
dence, although we have done so, or to proceed according to our independent 
opinion as to what were proper rates. It is enough if we cannot say that it was 
impossible for a fair minded board to come to the result which was reached 
(Italics supplied). 
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discussed the circumstances under which it would not take such action. 
For example, he stated that ‘‘to consider the weight of the evidence is 
beyond our province ;’’?* and ‘‘that Courts have no concern with the 
correctness of the Commission’s reasoning, with the soundness of its 
conclusions of fact, or with the alleged inconsistency of the findings with 
those made in other proceedings.’’?® He then proceeded to analyze in 
detail the requirements of due process in order to bear out his contention 
that those decisions * in which the Court had reviewed and weighed the 
facts should not be taken as authority for the proposition that the ends 
of the law or justice required such exercise of independent judgment. 
He concluded his lengthy and illuminating dissent with the statement 
(p. 93) : 


Surely, all must agree with the Secretary of Agriculture that: ‘‘If 
rate regulation is to be effective, there must come at some time an 
end of hearings and a decision of the questions involved.’’ 


If we may pause at this point briefly to review the decisions in the 
‘‘keystone’’ cases (together with the St. Joseph Case) we find that the 
first of them *! (not involving any dispute at all on the facts) laid down 
the rule that a decision and order of the Commission would be reversible 
if the ‘‘exertion of authority * * * has been manifested in such an un- 
reasonable manner as to cause it, in truth, to be within the elementary 
rule that the substance, and not the shadow, determines the validity of 
the exercise of the power.’’ It further made it plain that correction of 
an unreasonable exercise of power was ‘‘of the essence of judicial au- 
thority’’ and that ‘‘discharge (of its duty in that respect) may not be 
in proper case avoided’’ by the Courts. 

In the second ‘‘keystone’’ case ®? (which did involve a dispute as to 
facts) the Court added the following as grounds for reversible error: 
If the rate fixed is confiseatory ; or if the agency had acted so arbitrarily 
as to fix rates contrary to evidence or without evidence to support it. 
Then, after stating that it would not look into the facts for the purpose 
of determining the ‘‘wisdom or expediency’’ of the Commission’s order, 
and no ‘‘further than to determine whether there was substantial evi- 
dence to sustain the order’’ the Court, as we have pointed out, went into 
a detailed examination of the facts both pro and con. 

In the third ‘‘keystone’’ case ** the Supreme Court denied the Com- 
mission’s contention that it could fix rates without evidence or on the 
= of its general knowledge, and again carefully examined all the 

acts. 

From these ‘‘keystone’’ cases and those which followed them it may 
safely be concluded that the Courts not only can but will examine the 





28 oa Western Paper Makers Chemical Co. v. United States, 271 U. S. 268, 
, and others. 

29 Citing Virginian R. Co. v. United States, 272 U. S. 658, 663, and others. 

80 Such as Obio Valley Water Co. v. Ben Avon, 253 U. S. 287. 

81 Interstate Com. Comm. v. Illinois Central R. Co-, 215 U. S. 452. 

82 Interstate Com. Comm. v. Union Pacific R. Co., 222 U. S. 541. 

83 Interstate Com. Comm. v. Louisville N. R. Co., 227 U. S. 88. 
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facts if the Commission has acted arbitrarily or without substantial evi- 
dence to support its order.** There is nothing in the early and leading 
eases to indicate that the question of ‘‘substantiality’’ may be properly 
resolved by considering only the evidence on one side, or that ‘‘arbi- 
trariness’’ may be exerted only with respect to questions of law or mixed 
questions of law and fact. As a practical matter, it seems idle to urge 
that either vice would be discoverable without a consideration of the 
whole record. There is no question that if the administrative agency is 
acting within the limits of its power upon a record containing substan- 
tial, although conflicting evidence, the Courts will not substitute their 
independent judgment, or question the ‘‘ wisdom or expediency’’ of the 
administrative action. But it is equally clear that the Courts have never 
disclaimed their right and duty to examine the evidence to root out and 
correct arbitrariness on the part of the administrator. 


Has The Function of the Court On Questions Of Fact Been Changed 
By the Administrative Procedure Act? 


There is no doubt that the sponsors of the Administrative Procedure 
Act, as well as the proposed legislation which preceded it, had as a pri- 
mary objective a broadening of the judicial function as to questions of 
fact. Similarly, there is no doubt that those in charge of administration 
feared and opposed what they felt would be an unwarranted encroach- 
ment of judicial as opposed to administrative authority.*5 But even 
some in the administrative field felt that the Courts had become too 
prone to accept finality in administrative actions. In his last public 
speech the late Commissioner Eastman in laying down his postulates for 
proper administrative procedure stated the following as his second 
point : 


The Courts were at one time too prone to substitute their own judg- 
ment of the facts for the judgment of the administrative tribunals. 
They are now in danger of going too far in the other direction. The 
principle that it is an error of law to render a decision not sup- 
ported by substantial evidence is a salutary principle. The Courts 
should enforce it. 


When this philosophy is coupled with the following from the second 
annual report on the subject by the Special Committee of the American 
Bar Association ** we may clearly detect the prevailing trend of thought: 


The evils to which attention has been called, while they would still 
be present, would at least be mitigated if the decisions of adminis- 





34 The St. Joseph Stockyards Case, supra, is, of course, authority for the propo- 
sition that the courts will not only examine but will exercise independent judgment 
on the facts where confiscation is alleged. 

35 A most excellent resumé of the background atmosphere will be found in the 
article entitled “Administrative Procedure Act: Scope and Grounds of Broadened 
Tia — by John Dickinson, Esq., appearing in the May, 1947, Journat, Vol. 
3659 A. B. A. Rep. (1934) 546, 547. 


































I. C. C. PRACTITIONERS’ JOURNAL 





trative tribunals were subject to effective judicial, or at least inde- 

pendent review. _With a handful of exceptions, however, they are er 

not subject to such review. th 
To be effective, review of an administrative decision must not 

only be by an independent body (i.e., a body having no interest 

in the outcome, either as legislator, prosecutor or otherwise) but 

must extend to the determination of issues of both law and fact. 

Most of the statutes which provide for judicial review of adminis- 

trative decisions specifically limit the reviewing Court to questions 

of law . .. With such a restriction, the right of judicial review be- 

comes, in the great majority of cases, a mere empty shell, particular- 

ly when the administrative tribunal (through its attorneys) consci- 

ously frames its findings of fact with an eye not so much to the 

evidence as to justify an a priori decision. 
What is even more disturbing is the recent tendency to avoid 

making any provision whatsoever for judicial review, and, so far as 

possible, to avoid the possibility of such review. (Italics supplied) 


Of similar import is a recent statement by Judge William L. Ransom, 
formerly editor-in-chief of the American Bar Association Journal, that 


Judicial abdication and agency manipulation are defeating and 
denying the intended actuality of review. 


Mr. Dickinson, in his very able article referred to, concludes that 
the Administrative Procedure Act does broaden the power and duty of 
reviewing courts on questions of fact and his conclusion seemingly is 
based in large part upon the inclusion in section 10(e) of the words: 


In making the foregoing determinations ** the Court shall review the 
whole record or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudicial error. 
(Italics supplied) 


a, Sm ot et st OO 





Mr. Dickinson sums up his concept of the effect of the new law by stat- 

ing: 
The purpose of the new provision, while not requiring the reviewing 
Court to weigh evidence and substitute its own judgment for that 
of the administrative agency, is required at least to look at the evi- 
dence on both sides and see whether the evidence in support of the 
administrative conclusion can fairly be regarded as substantial in 
the face of the evidence on the other side. This purpose was made 


explicit in the House Committee Report on the present Bill, where 
the following language occurs: 


The requirement of review upon ‘‘the whole record’’ means 
that Courts may not look only to the case presented by one party, 
since other evidence may weaken or even indisputably destroy 
that case. (Italics supplied). 


Identical language is in the Report of the Senate Committee. 





87 Meaning the six specific points named as grounds for reversal. 
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It is interesting to contrast this view with that of the Attorney Gen- 
eral who, in commenting upon the effect of this particular language of 
the Act, stated at p. 110 of his manual: 


Finally, section 10(e) provides that ‘‘in making the foregoing 
determinations the Court shall review the whole record or such por- 
tions thereof as may be cited by any party, and due account shall 
be taken of the rule of prejudicial error.’’ This appears to restate 
existing law. Specifically, the phrase ‘‘whole record’’ was not in- 
tended to require reviewing Courts to weigh the evidence and make 
independent findings of fact; rather, it means that in determining 
whether agency action is supported by substantial evidence, the re- 
viewing Court should consider all of the evidence and not merely the 
evidence favoring one side. Senate Hearings (1941) p. 1359. 

The last phrase of section 10(e) sums up in succinct fashion the 
‘*harmless error’’ rule applied by the Courts in the review of lower 
Court decisions as well as of administrative bodies, namely, that 
errors which have no substantial bearing on the ultimate rights of 
the parties will be disregarded. Market Street Ry. v. Comm’n., 324 
U. S. 548, 561-2 (1945). (Italics supplied). 


Of course, the two views cannot be reconciled but a brief discussion 
of them may shed some light. The difficulty with Mr. Dickinson’s view 
(which is one that all practicing lawyers would like to see prevail) comes 
when we undertake to visualize its practical operation by the Courts. 
How, with just a ‘‘look at the evidence on both sides’’ may a Court de- 
termine the question of substantiality? Does not the very word ‘‘sub- 
stantiality’’ connote something more than is obtainable from a mere 
‘look at the evidence?’’ In Consolidated Edison Co. of New York v. 
National Labor Relations Board, 305 U. 8S. 197 (1938) the Court said: 


Substantial evidence is more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion. ***** a desirable flexibility in administrative 
procedure does not go so far as to justify orders without a basis in 
evidence hawing a rational probative force. (Italics supplied) 


A ‘‘reasonable mind’’ cannot determine whether conflicting evidence has 
a ‘‘rational probative force’’ without weighing such evidence. And if, 
after weighing it, the Court concludes that it does not have a ‘‘rational 
probative force’’ it most certainly is exercising its independent judg- 
ment on the evidence. 

The difficulty with the Attorney General’s hypothesis is that he 
would give no effect, other than as a restatement of existing law, to the 
concluding sentence of par. 10(e) ** which the framers of the law so 


38 Reading: 
In making the foregoing determinations the Court shall review the whole record 


or such portions thereof as may be cited by any party, and due account shall be 
taken of the rule of prejudicial error. (Italics supplied) 
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carefully inserted out of a background of experience which had indi- 
cated even to an able administrator like the late Commissioner Eastman 
that the Courts had become too lax in their acceptance of the doctrine of 
administrative Snality. Worse still, the Attorney General would give 
effect to the rule of prejudicial error in a left handed manner through 
application of the rule of ‘‘harmless error.’’ 

It would seem that Mr. Dickinson’s view, in spite of what we be- 
lieve to be an understatement of the duty of the Court, has much the 
better support by way of logic and legislative history. It must be ac- 
cepted as fact that the sponsors of the administrative procedure act in- 
tended to improve and change not only the handling of regulatory mea- 
sures within the agencies but the process of judicial review. If by sec- 
tion 10(e) of the act they have succeeded in merely restating the exist- 
ing law in the latter respect, their labor of years has been in vain. 

Moreover, Section 10(e) cannot be considered or applied as though 
in a vacuum. It must be read in’ connection with other sections of the 
Act. One of the most important of such other sections is Section 8 deal- 
ing with the matter of ‘‘Drcisions.’’ Par. (b) of that section con- 
cludes with this sentence: 


All decisions (including initial, recommended, or tentative deci- 
sions) shall become a part of the record and include a statement of 
(1) findings and conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion presented on 
the record; and (2) the appropriate rule, order, sanction, relief, or 
denial thereof. (Italics supplied). 


Now, let us suppose in a given case that there is evidence upon a 
material point of sufficient strength to convince a ‘‘reasonable mind’’ 
that it would be ‘‘adequate to support a conclusion.’’ Let us suppose 
further that the decision of the agency does not dispose of or touch upon 
this evidence. Applying the ‘‘rule of prejudicial error’’ can it be denied 
that such a decision would constitute reversible error under section 
10(e) of the act? And to determine the question of ‘‘ prejudicial error”’ 
would it not be necessary for the Court to consider and weigh this evi- 
dence, and the effect thereof, upon the conclusion reached ? 

So far as we know, the Supreme Court has not as yet passed upon 
the immediate question under discussion. But certain decisions in the 
lower Courts throw some light on judicial reaction to the Act. United 
States v. Watkins, 73 F. Supp. 216 (1947), was a review under a writ 
of habeas corpus of a deportation order issued by the Commissioner 
of Immigration and Naturalization. As stated by the Court (p. 218) : 


The problem for solution, therefore, is ultimately whether the peti- 
tioner is a citizen of Germany, or a citizen of Guatemala. If the 
former, he is properly deportable to Germany. If the latter, the 
order of the immigration authorities is invalid. 


Solution of the problem turned on the question whether the order de- 
porting the immigrant to Germany was based upon substantial evidence, 
and the extent of the power of the Court in reviewing the evidence. 
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The Court pointed out that in the past such orders were not sub- 
ject to review ‘‘if there was any evidence whatever to sustain the find- 
ings of fact.’’ *® But the Court stated (p. 219) : 


The law has been changed, however, by the recent Administrative 
Procedure Act. 


After setting forth the nature of actions made reviewable (Sec. 10(c) ) 
and the fact that the form of proceeding for judicial review had not been 
changed (Sec. 10(b) ), the Court came to a discussion of par. (e) setting 
forth the grounds of reversible error. It emphasized ground (5) which 
reads : 


unsupported by substantial evidence in any case subject to the re- 
quirements of sections 7 and 8 * or otherwise reviewed on the record 
of an agency hearing provided by statute. (The italics are those 
of the Court). 


Stating that the statute contained no exception to the foregoing pro- 
vision the Court concluded (p. 219) that: 


In reviewing administrative findings the Court must always deter- 
mine whether the findings are supported by substantial evidence. 
It is no longer sufficient, as has been true in some instances, that the 
findings be supported by some evidence (Italics supplied). 


The Court then stated (p. 229): 


It becomes necessary, therefore, to ascertain the meaning of the 
term ‘‘substantial evidence.’’ The word ‘‘substantial’’ as used in 
that phrase is a word of serious import. A great deal of weight was 
attached to it by the Congress in enacting the Administrative Pro- 
cedure Act. 


The Court then quoted as follows from the report on the Bill by Senator 
McCarran : ** 


‘Substantial evidence’ means evidence which on the whole record 
is clearly substantial, sufficient to support a finding or conclusion 
under section 7(c), and material to the issues. 


and from the report of the House Committee : *” 


‘Substantial evidence’ means evidence which on the whole record 
is clearly substantial, plainly sufficient to support a finding or con- 
clusion under the requirements of section 7(c), and material to the 
issues. It is exceedingly important. Difficulty has come about by 
the practice of agencies and Courts to rely upon something less— 





06 39 Citing United States ex rel. Vajtauer v. Com’r of Immigration, 273 U. S. 103, 


" 40 Section 8, it will be recalled lays down the requisites for agency decisions. 
41S. Rep. No. 752; 79th Cong. Ist Session. 
42H. Rep. No. 1980; 79th Cong. 2nd Session. 
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suspicion, surmise, implications, or plainly incredible evidence. 
Although the agency must do so in the first instance under this bill 
it will be the duty of the Courts to determine in the final analysis 
and in the exercise of their independent judgment whether on the 
whole of the proofs brought to their attention the evidence in a given 
instance is sufficiently substantial to support a finding, conclusion, 
or other agency action or inaction. In reviewing a case under this 
fifth category the Court must base its judgment upon its own review 
of the entire record or so much thereof as may be cited by any party. 
(Italics supplied). 


And from remarks on the floor of the House by Congressman Walter, as 
follows : #8 


The term ‘substantial evidence’ as used in this bill means evidence 
which on the whole record as reviewed by the Court and in the ex- 
ercise of the independent judgment of the reviewing Court is mate- 
rial to the issues, clearly substantial, and plainly sufficient to sup- 
port a finding or conclusion affirmative or negative in form under 
the requirements of section 7(c) heretofore discussed. Under this 
section the function of the Courts is not merely to search the record 
to see whether it is barren of any evidence, or lacking any vestige of 
reliable and probative evidence, or supports the agency act on by a 
scintilla or by mere hearsay, rumor, suspicion, speculation, and in- 
ference—Cf. Consolidated Edison Co. v. National Labor Relations 
Board, 305 U. S. 197, 229, 230, 59 S. Ct. 206, 83 L. Ed., 126. Under 
this bill it will not be sufficient for the Court to find, as the late 
Chief Justice Stone pointed out within the year, merely that there 
is some ‘tenuous support of evidence’—Bridges v. Wixon, 326 U. 
S. 135, 178, 65 S. Ct. 1443, 89 L. Ed. 2103. Nor may the bill be 
construed as permitting Courts to accept the judgments of agencies 
upon unbelievable or incredible evidence. (Italics supplied). 


Then after quoting various observations of the Courts ** on the meaning 
of the term ‘‘substantial evidence’’ the Court summed up its own con- 
ception as follows (p. 221) : 


The following principles may be deduced from the foregoing au- 
thorities: Substantial evidence is evidence of such quality and 
weight as would be sufficient to justify a reasonable man drawing 
the inference of fact which is sought to be sustained. It implies a 
quality of proof which induces conviction and which makes a defi- 
nite impression on reason. It must be more than a scintilla of evi- 


43 Cong. Rec. May 24, 1946. 

44 Drawn from: Consolidated Edison Co. v. National Labor Relations Board, 
305 U. S. 197, 229-230; National Labor Relations Board v. Columbian Co., 306 U. S. 
292, 300; Appalachian Electric Power Co. v- National Labor Relations Board, 93 F 
2d. 985, 989; National Labor Relations Board v. Union Pacific Stages, 99 F. 2d, 153, 
177; Gulf Refining Co. v. Mark C. Walker & Son Co., 124 Fed. 2d, 420, 425-426; 
National Labor Relations Board v. Thompson Products, 97 F. 2d. 13, 15 
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dence, and more than suspicion or surmise. It must be more satisfy- 
ing than hearsay or rumor. Mere rags and tatters of evidence are 
not sufficient. Some Courts have gone as far as to say that evidence 
subject to either one of two inferences is not substantial. The test 
in determining what constitutes substantial evidence in an adminis- 
trative proceeding is the same as that applied in trials by jury. 

This doctrine is of the utmost importance. It must be borne in 
mind that administrative authority is frequently delegated to 
subordinates who act in the name of the head of the agency to which 
they are accredited. In this respect the administrative process is 
vastly different in its essential nature from the judicial process. 
This cireumstance makes it indispensable that the decisions of ad- 
ministrative agencies, which frequently dispose of important per- 
sonal and property rights, should be subject to the substantial 
evidence rule. For example, in the present instance, the liberty of 
a human being and his entire future are at stake. This is generally 
the case in proceedings under the immigration laws. For these 
reasons the requirement of substantial evidence should be rigidly 
enforced in such proceedings. (Italics supplied). 


The Court then proceeded to a meticulous examination of the evidence 
and dismissed the writ. 


The second case Unger v. United States (July 12, 1948) 17 L. W. 


2054, dealt with the power of the Courts judicially to review the action 
of the Veterans Administration in declining an application for a Na- 
tional Service Life Insurance Policy.4® On the question whether the act 
did or did not merely restate existing law the Court made this comment: 


There is much confusion as to what effect the Administrative 
Procedure Act has on Judicial review. The Attorney General’s 
statement that the Act is merely a codification of existing law does 
not clarify the confusion. Perhaps he meant that the Act does not 
change existing forms of review, but did provide for review where 
no such right existed before. In the Lindenau case (73 F. Supp. 
216) the Court seems to adopt this view. The legislative history 
convinces me that Congress thought they were doing more than codi- 
fying existing law. 

The report of the House Judiciary Committee stated ‘‘To pre- 
clude judicial review under this bill, a statute, if not specific in 
withholding such review, must upon its face give clear and convinc- 
ing evidence of an intent to withhold it. The mere failure to pro- 
vide specifically by statute for judicial review is certainly no evi- 
dence of intent to withhold judicial review.’’ I think this evinces 
an intent to change existing law, and furnishes a clue to the proper 
solution. Prior to the Act, administrative orders such as the one 
with which we are concerned were not reviewable unless the statute 
so provided. Such orders are now reviewable unless the statute re- 
flects an intent that they are not reviewable. (Italics supplied). 





45 Prior to the passage of the Administrative Procedure Act the statute had 


specifically excluded such review. 
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Certainly if these straws are at all indicative of the direction of the 
wind, the Attorney General’s views as to the potency or effect of section 
10(e) will not prevail. 


Conclusion 


From an examination of the decisions prior and subsequent to the 
passage of the Administrative Procedure Act it seems reasonable to con- 
clude that the legal profession is benefitted by two decided changes in 
the philosophy of decision and review, viz., (a) a duty on the part of 
the administrative agency to show with greater particularity the under. 
lying fact findings and the statutory provisions upon which it relies, 
and (b) a duty on the part of the reviewing Court to see to it that the 
decision follows those precepts, even if the review entails an independent 
examination of the facts. The question when an independent examina- 
tion of the facts for the purpose of rooting out arbitrariness merges into 
a substitution of judgment will always be difficult but should not unduly 
deter the Courts from discharging their increased censorship over ques- 
tions of fact. In other words, the bugaboo of ‘‘substitution of judg- 
ment’’ should lose some of its force as a deterrent against a fair and 
proper review of the facts. 





ADMINISTRATIVE PRACTITIONERS’ BILL INTRODUCED BY REPRESENTATIVE 
WALTER—H. R. 1566 


Representative Francis E. Walter of Pennsylvania introduced H. R. 
1566 in the House of Representatives on January 17th. It has been re- 
ferred to the House Judiciary Committee. This bill is identical with 
H. R. 7100, which was the Gwynne Bill, as revised after hearings before 
the House Judiciary Committee (H. R. 2657) during the 80th Congress. 
The bill and an explanation of its purposes are published in full at pages 
827-844 of the September, 1948 issue of the JouRNAL. 





COMMISSIONER Jj. MONROE JOHNSON NOMINATED FOR REAPPOINTMENT 
AS MEMBER OF I. C. C. 


On January 17th President Truman sent to the Senate the nomina- 
tion of Col. J. Monroe Johnson of South Carolina for another term as 
a member of the Interstate Commerce Commission. 








Problems In Regulation * 
By O. L. Monunpro, Examiner, 


Interstate Commerce Commission. 


Regulation of commerce was delegated by the founders of our Gov- 
ernment to the Congress by the Commerce Clause of the Constitution. 
The power was little exercised until 1887 when Congress enacted the 
statute known as the Act to Regulate Commerce. That statute was de- 
signed principally to prevent unjust discrimination as between com- 
modities, persons, and localities. The Commission established by the Act 
proceeded on the theory that it was authorized to find existing interstate 
rates unreasonable and to award reparation to shippers for any amount 
charged above what it determined to be a reasonable and non-discrimi- 
natory rate. It proceeded also on the theory that it had authority to pre- 
scribe the level of rates for future application by carriers subject to 
its jurisdiction. Regulation proceeded along these lines until 1896. 
About that time the courts reversed the Commission’s orders, and held 
that the Commission did not have authority under the Act to determine 
the lawfulness of rates in the past or to prescribe rates for the future. 
That condition was not corrected until the Hepburn Amendment of 
1906. Since that time we have had effective regulation. See Texas & 
P. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, and United States 
v. Los Angeles & 8. L. R. Co., 273 U. 8. 299. 

The number one problem in regulation may be said to relate to the 


The Number One Problem 


In regulation may be said to relate to the regulator. The late Com- 
missioner Joseph B. Eastman, in his last public address, said in effect 
that a perfect law and a poor administrator could not effect good ad- 
ministration, but that with a poorly written law and a good administra- 
ter the result should be fairly good administration. The public generally 
has been very fortunate from the beginning in the selection of men to 
serve on the Interstate Commerce Commission. The Act has provided 
that the Commission should be non-partisan. Of the 11 Commissioners 
now authorized by the statute not more than 6 may be from one political 
party. At no time in the history of the Commission has party affiliation 
been reflected in the work of the Commission nor in the work of any 
Commissioner. 

Fifty men have served as Commissioners in periods ranging from 
a few months in the case of Henry J. Ford (1920-1921), to almost 32 





* Address before the Washington Chapter of the Society for the Advancement 
of Management, November 18, 1948. 

Any study of problems in regulation should give appropriate consideration - 
the regulatory statute and the agency charged with its enforcement. Attached is 
brief statement of the development of the Interstate Commerce Act; also a y ww 
tion of the organization of the Interstate Commerce Commission. 

I am advised by the Chairman that some of your hour is to be devoted to 
general discussion and questions. For that reason, only a few problems which are of 
national interest are included here. 
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years in the case of Clyde B. Aitchison, sometimes referred to as the 
present dean of the Commission. The Commission has always worked as 
a team. Sharp division of opinion often is registered in connection with 
particular proceedings or particular problems in the work of the Com- 
mission. Dissenting expressions often are gingerly expressed, but at no 
time has there been a faction or a group working against another faction 
or group among the several men serving the Commission. 

Almost continuously during its 62 years, the Commission has been 
understaffed for the workload imposed by the statute. The current 
docket of the Commission for the past several years has averaged about 
4,000 formal cases and approximately 2,000 informal cases. The docket 
as of November 1, 1948 was 4,158 formal proceedings and 2,295 informal 
proceedings. Of these formal cases, 231 are on the docket of the Bureau 
of Finance, 510 are on the docket of the Chief Examiner, 595 are with 
the Section of Certificates in the Bureau of Motor Carriers, 2,822 are 
on the docket of the Section of Complaints in the Bureau of Motor 
Carriers; and there are pending something more than 8,900 motor car- 
rier cases in which amendments or other authorizations require the re- 
writing of the certificate or operating authority, which rewriting for 
lack of adequate staff awaits completion. There are pending on the 
docket in the Bureau of Informal Cases 1,798 informal complaints and 
497 special docket applications. With this workload the Commission has 
now some 2,287 employees. That is some 500 fewer employees than it 
had in pre-war years. 

Congress has been most conservative in appropriating for the Com- 
mission’s work. At times the appropriation made for the Commission 
has been such that it was foreed to curtail its work and dismiss em- 
ployees. 

The salary of the Interstate Commerce Commissioners was fixed by 
the Transportation Act of 1920. It has not since been changed except 
for a brief period by the Economy Act of the 30s. In 1920, when the 
salary was fixed by the statute, it was made $3,500 more than that pro- 
vided for Judge of the Circuit Court of Appeals. It is now $5,500 per 
year less than; the salary provided for those Judges. I certainly trust 
that the Commission was not one of the agencies mentioned by the Di- 
rector of the Bureau of the Budget when he was photographed on the 
8th instant leaving the White House with his open brief case and de- 
jected look. His remark, as I recall, was to the effect that several 
agencies might expect severe cuts in appropriation. Any reduction in the 
appropriation of the Interstate Commerce Commission will mean the 
lay-off of employees with consequent delay in decisions in proceedings 
before it. For the past few years the Commission has been so short of 
stenographic help that the original stages in preparing its work have 
been delayed, and there is altogether too much time lost between the date 
of decision and the date of release of the reports and orders to the public, 
due to the limited force of employees for that work. 


Increased Rate Cases 


Of national interest and importance, the recent increased rate pro- 
ceedings doubtless would rank among the first in problems before the 
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Commission. I assume you are familiar in a general way with the deci- 
sions of the Commission in the several Ex Parte proceedings from No. 
103, Fifteen Percent Case, 1931, 178 I. C. C. 539, to the one now pend- 
ing, Ex Parte No. 168, Increased Freight Rates, 1948. In the latter the 
Commission, on November 2, 1948, refused to grant the motion of the 
earriers for an immediate interim increase in freight rates and charges 
of 8 percent (with certain exceptions). The Commission has assigned 
the motion for hearing at Washington before Division 2 on November 30, 
1948, along with the hearing on the main petition of October 1, 1948, as 
amended. Special rules to govern procedure in the handling of the mat- 
ter were announced in the Commission’s order of October 4, 1948. 

In Ex Parte No. 166, Increased Freight Rates, 1947, 269 I. C. C. 33, 
October 6, 1947, the Commission authorized a temporary interim in- 
crease of 10 percent in all basic freight rates and charges of the petition- 
ing railroads, water carriers, and freight forwarders, with some excep- 
tions. Further hearings in the proceeding were held during November 
and December. Oral argument was heard therein December 15-20, 1947. 
As amended, the petition in the main proceeding requested a 41 percent 
increase in certain of the rates and a 31 percent increase in others. The 
Commission issued its report on further hearing December 29, 1947, re- 
ported at 270 I. C. C. 81. It granted a temporary increase of about 20 
percent, with certain exceptions, on all basic freight rates and charges, 
which increase was to be substituted for the 10 percent interim increase 
authorized on October 6, 1947. In these proceedings certain basic com- 
modities, like iron ore, coal, and coke, were given specific increases in 
cents per ton. A supplemental report issued April 13, 1948, 270 I. C. C. 
93, modified the previous findings and the final report, 270 I. C. C. 403, 
was issued early in August 1948. In this final determination, modifica- 
tions were made in the bases of interim increases authorized, and the 
increases finally approved became effective August 21, 1948. 

Considering the number of parties heard, the scope of the proceed- 
ing, and the size of the record, the case was given all possible expedition 
in handling. Based on traffic volume of a normal year, it has been esti- 
mated that the increases authorized in the general rate structure should 
yield to class I railroads approximately $2,500,000,000 annually. Per- 
centagewise the increases in the general rate level authorized in com- 
paratively recent months aggregate about 44 percent. With the pending 
request for an additional 13 percent increase in rates, one might well 
wonder whether it is about time to apply the old rule of ‘‘what the 
traffic will bear.’’ 


Increased Express Rates 


On June 24, 1946, the Railway Express Agency filed a petition seek- 
ing substantial increases in its rates and charges. The proceeding was 
docketed as Ex Parte No. 163, Increased Express Rates and Charges, 
1946, first reported in 266 I. C. C. 369. That proceeding authorized 
substantial increases as sought by the Agency for one year, pending a 
further study along certain lines described in the report. The proceed- 
ing was further reported in 269 I. C. C. 161, September 23, 1947. In lieu 
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of the increases approved in the first report, the Express Agency was 
authorized to maintain certain revised rates and charges for the period 
of a year, during which the Agency was directed to consider further 
the formulation of a single seale of express charges for nation-wide ap- 
plication. Studies also were required to determine the effect on its 
traffic and revenue of the rates proposed and the rates which would re- 
sult under a single nation-wide scale as formulated. The results of 
these studies were submitted to the Commission and a further hearing 
in the proceeding was held September 20-21, 1948. The matter is now 
under advisement on the record then made. 

In its sixty-first annual report to the Congress (1947), at pages 5 
and 6, the Commission said : 


For the 12 months ended June 30, 1947, the aggregate operating 
revenues of the carriers subject to our jurisdiction were $12,362,- 
318,000. This figure is $262,000,000 below the figure for the calen- 
dar year 1945, which was partially a war year. The decline is the 
result of a drop of $694,000,000 in the revenues of steam railways 
and decreases in the revenues of the Pullman Co., electric railways, 
pipe lines, and motor carriers of passengers on the one hand, com- 
bined with a gain of nearly $400,000,000 for motor carriers of 
property and increases for the Railway Express Agency and the 
water lines. The decline shown by the steam railways no doubt 
would have been appreciably greater except for the freight-rate in- 
creases of approximately 6 percent effective July 1, 1946, and of 
11.5 percent effective January 1, 1947. The Railway Express 
Agency’s revenues were also favorably affected by an overall in- 


terim increase approximating 15 percent effective December 13, 
1946. 


For the 12 months ended June 30, 1948, the gross revenue for car- 
riers subject to the Commission’s jurisdiction increased approximately 
21 percent over that for 1946. However, with large increases in costs of 
operation, gross revenue may not afford much comfort when the net is 
determined. 


Virginia Bus Fares 


Certain of my associates have insisted that I must not overlook the 
local bus fare cases. That suggestion comes to me, no doubt, from the 
many conversations they have had with other passengers in our local 
service. Being a daily passenger on one of the Virginia bus lines, I, too, 
have shared, through direct contact, some public reaction to recent in- 
creases in the fares. In those contacts the matter of fare was mentioned 
less frequently than the quality of the service. 

In Passenger Fares, District of Columbia, Nearby Virginia, 256 I. C. 
C. 769, and 258 I. C. C. 559, sometimes called the Pentagon case, the 
Commission required joint fares between the so-called Virginia lines and 
the motor bus and street car routes of the Capital Transit Company 
between points in the District of Columbia and the Pentagon Building 
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and certain other installations in nearby Virginia. In Cancellation of 
Joint Fares, District of Columbia and Nearby Virginia, 47 M. C. C. 205, 
the Commission rejected for filing a notice of the Capital Transit Com- 
pany to revoke its concurrences in the tariffs containing the joint fares 
previously prescribed, and it also rejected schedules by which certain 
motor common ecarriers proposed to cancel the joint fares. 

In Passenger Fares, District of Columbia, Nearby Virginia, decided 
July 7, 1948, (270 I. C. C. 651) the Commission modified its prior re- 
ports and prescribed the present basis of interstate fares, as well as 
specific divisions between the respective carriers. 

The records made at the several hearings in the proceedings con- 
tained ample justification for the rates and divisions prescribed by the 
Commission. The matter of service, or the quality thereof, rendered the 
public was not played up by counsel as it might have been, and certainly 
not to the extent reflected by the conversations among the passengers. 
There may be room for further proceedings on those phases under the 
provisions of section 15a of the Act, which read as follows: 


(1) When used in this section the term ‘‘rates’’ means rates, 
fares, and charges, and all classifications, regulations, and practices 
relating thereto. 

(2) In the exercise of its power to prescribe just and reasonable 
rates the Commission shall give due consideration, among other 
factors, to the effect of rates on the movement of traffic by the car- 
rier or carriers for which the rates are prescribed; to the need, in 
the public interest, of adequate and efficient railway transportation 
service at the lowest cost consistent with the furnishing of such serv- 
ice; and to the need of revenues sufficient to enable the carriers, 
under honest, economical, and efficient management to provide such 
service. 


Expenditures of Carrier Funds 


The salaries of certain carrier officials and expenditures otherwise 
of carrier funds were considered during the years 1929-1935. The mat- 
ter was treated in some detail in Senate Document No. 129, 72nd Con- 
gress, first session, in a letter of Commissioner Eastman to Senator 
Couzens transmitting information relative to salaries of officials of class 
T railroads in December 1929, and March 1932. The subject was further 
considered in Senate Document No. 80, 73rd Congress, first session, in 
connection with a letter from Commissioner Eastman to Senator Dill 
dealing with the salaries of officials of class I railroads as of March 1, 
1932, and March 1, 1933. Commissioner Eastman discussed the subject 
further in a release dated August 25, 1933, when he was Federal Co- 
ordinator of Transportation. He there considered the salaries of presi- 
dent, vice president, and chairman of the board of class I carriers, stated 
their range as from $50,000 to $150,000, and expressed the opinion that 
consideration should be given to a maximum level of $60,000 for salaries 
in this class. The Federal Coordinator had authority over all ‘‘wastes 
and preventable expense,’’ and he stated that it was the ‘“‘main function 
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of the Federal Coordinator of Transportation to help the railroads avoid 
the wastes and losses in efficiency which result from the natural failure 
of independent and rival managements to work well together in all re- 
spects.’’ He stated as a conclusion that ‘‘public regulation can do cer- 
tain things well, but control over details of management and operation is 
not one of them.”’ 

In Docket No. 26425, Expenditures by Class I Steam Railroads, 206 
I. C. C. 153, the Commission reported the results of a general investiga- 
tion upon its own motion concerning payments amounting in the ag- 
gregate to $5,000 or more per annum during the calendar years 1930, 
1931, 1932, and 1933, made to others than employees in connection with 
services of any character whatsoever performed for the railroads other 
than in the construction or physical operation of the road. Each class I 
steam railroad subject to the Act, and each receiver or trustee thereof, 
was required to furnish information called for in answer to a question- 
naire which was made part of the order of investigation. The order was 
served on 186 class I steam railroads, including large terminal carriers 
of that class, and they were permitted to report as systems. There were 
145 returns to the questionnaire. Thirty-three carriers had nothing to 
report. The reporting carriers, including 9 switching and terminal 
roads, reported such extra carrier expenses in the amount of $84,831,- 
059.50. The 9 switching and terminal carriers reported payments of 
the kind in amount of $283,070.83. For convenience the payments re- 
ported are grouped, and the general character of the services rendered 
is indicated as follows: 

















RE $22,910,894.76 
Railroad associations, ete. ....................--.- 22,418,196.59 
| Ro : ...- 10,903,967.85 
I it craic tiniicne 8,831,854.68 
Employees’ insurance ....................0.------- 5,480,016.57 
GRE a i A SAL 4,503,579.88 
SEERA eee 2,094,880.95 
All others ................. .. 1,687,668.22 

Total $84,831,059.50 





The Commission concluded its report with the following statement: 


As above indicated, the wide variances in expenditures by car- 
riers of comparable size indicate that closer supervision is necessary. 
Probably publicity is the best check on excessive or unnecessary 
payments. Accordingly, an appropriate schedule has been included 
in our annual report form requiring carriers to show currently such 
expenditures as those here in question. Each carrier thus will be 
required to keep account of these expenditures and to make them 
public as a part of its report to us. 


_ _ The annual reports of carriers are open to public inspection. The 
information required in the schedules referred to above is made available 
to the public each year and has had some beneficial effects. 


















JANUARY, 1949 





Increased Fares, Generally 


In Docket No. MC-C-550, Investigation of Bus Fares (1946), the 
Commission instituted an investigation into and concerning the reason- 
ableness and the lawfulness of fares and charges of class I motor car- 
riers of passengers with a view to insuring adequate and efficient inter- 
state bus transportation service at fares and charges which are just and 
reasonable and otherwise lawful. Prehearing conferences have been had 
and hearings have been held at a number of points throughout the 
United States. The progress of this proceeding is covered by the Com- 
mission’s sixty-first annual report to the Congress (1947). Further 
hearings have continued over into the current year. The proceeding has 
not been concluded. 

Railroad passenger fares were increased 10 percent in 1942 and 
again in 1947. This resulted in maximum basic fares generally of 2.5 
cents per mile in coaches and 3.3 cents per mile in parlor and sleeping 
cars. Even with the increases authorized to date, it is doubtful if the © 
railroads, as a whole, are earning out-of-pocket costs on passenger traffic. 


Railway Mail Pay 


By petition filed February 19, and supplemented April 17, 1947, 
practically all of the railroads which carry United States mail sought an 
increase in rates and compensation for carrying mail matter by 45 per- 
cent. The increased revenue sought, based on 1946 mail service pay- 
ments, would approximate $60,000,000. Early in May 1947 the Com- 
mission instituted an investigation into the issues raised by the petition. 
Several prehearing conferences were held during the summer, followed 
by hearings in the fall of 1947. At the close of one of the early hearings 
the carriers moved for an interim increase in their present mail pay 
rates of not less than 35 percent, pending final determination of the 
proceeding. The Post Office Department strenuously opposed the mo- 
tion. Oral argument was heard thereon in October 1947. The Com- 
mission issued a report on December 4, 1947, Railway Mail Pay, 269 
I. C. C. 357, granting an increase of 25 percent, effective February 1, 
1948, subject to readjustments to be made after further hearing and 
completion of the proceedings. The petition was amended in June 1948 
to request an increase of 65 percent, instead of the original 45 percent. 
It is obvious from the percentage increase sought and the amount of 
money involved that this presents a real problem. Conferences have 
been had, procedures determined, and the compilation of data for fur- 
ther hearing is now in progress. 


Pullman Reservations 


During recent years an unusual problem has arisen in connection 
with sleeping and parlor car tickets. In Docket No. 29590, Redemption 
of Sleeping and Parlor Car Tickets, 269 I. C. C. 265, the Commission re- 
ported an investigation on its own motion concerning the reasonableness 
and lawfulness of the rules and regulations contained in the effective 
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tariffs with a view to prescribing lawful rules, regulations, and prac- 
tices in connection with what had been described in the newspapers as 
little short of a scandal. Late in 1947 complaints were received by the 
Commission from various points, but particularly from Florida, to the 
effect that there existed a so-called ‘‘ black market’’ in the sale and reser- 
vation of railroad and pullman passenger accommodations. In some of 
the complaints it was alleged that in certain parts of the country, par- 
ticularly in Florida during the winter season, it was practically impos- 
sible to buy tickets or make reservations without paying some one of a 
designated class of employees a premium in addition to the carrier’s 
published charges. Investigations were made by the Commission’s 
Bureau of Inquiry at a number of points, including Chicago, New York, 
Miami, and Los Angeles. As a result the Commission instituted another 
investigation on its own motion in Docket No. 30031, Sleeping, Parlor 
Car and Reserved Coach Tickets, and hearings are now pending in that 
proceeding. 


Water Carriers 


High operating costs have proved to be a severe obstacle to water 
carriers since the end of the war. Private operators have been deterred 
by financial consideration and comparatively few water carriers have re- 
sumed operation. Three general cargo carriers, late in 1947, were oper- 
ating 14 vessels in the Atlantic and Gulf trades, compared with some 
15 lines which operated approximately 125 vessels in the trade prior to 
the war. Three other carriers undertook to operate in this trade but 
were forced to withdraw after a few voyages because of heavy losses 
sustained. There has been no appreciable resumption of service by the 
Great Lakes general cargo carriers whose competitive situation seems to 
be similar to that of the water carriers generally. Some progress has 
been made in certain sections where water carriers on inland waterways, 
other than the Great Lakes, have fairly well stabilized their operations. 
In some areas there has been substantial tonnage due largely to move- 
ments that are exempt from regulation under the Act. The upward 
trend of competitive rail rates may afford some aid to inland water car- 
riers, but revival of domestic shipping by water carriers to a degree ap- 
proaching the pre-war scale cannot be anticipated at an early date. 

Many water carriers which have been granted certificates and which 
were prosperous before the war period have not resumed operations be- 
cause of substantially increased operating costs. 


Sale of Operating Authorities 


From time to time some interesting problems are presented in con- 
nection with the sale of operating authorities. During recent years there 
has developed a considerable traffic in the sale of so-called ‘‘naked op- 
erating rights.’’ Applications have been filed with the Commission 
under section 5(2) of the Act for authority to purchase and sell bare 
certificates for substantial sums. In some instances no operations were 
being conducted nor had been for some time, and others no operation had 
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been performed over much of the authorized territory. In still others 
the consideration agreed to approximates the ratio of $4 for intangible 
to $1 for tangible properties. The subject has been widely considered in 
the press. On October 25, 1948, at page 7 of Transport Topics there was 
published the following in connection with action taken by the American 
Trucking Associations’ Executive Committee— 


* * * Approved was a subcommittee recommendation that ATA 
favor invalidation of any carrier operating authority which has 
been dormant for a year. The Executive Committee stated that the 
evidence in the annual report of the carrier should be the criteria 
for ICC institution of certificate or permit revocation proceedings 
and that all finance applications should require a showing that the 
service described in the operating authority actually has been per- 
formed consistently within a year prior to the proposed transfer 
of rights. The ATA staff was instructed to draft proposed legisla- 
tion in line with the committee action and to report back to the 
Executive Committee at its next meeting. * * * 


Another problem in connection with the sale of operating rights 
arises in instances where the deal is consummated prior to authorization 
by the Commission. In such instances the application must be denied, 
otherwise the Commission is forced to condone a violation of the law 
because of the consummation before the required authority is obtained. 

Another unlawful practice in connection with the sale of operating 
authorities often turns up in our records when it is shown that substan- 
tial stock of the company being purchased has been acquired without 
prior approval of the Commission. This unlawful practice is one of 
long standing and is not limited to any particular class of carriers. In 
his dissenting expression in Consolidation of Railroads, 185 I. C. C. 403, 
at page 444, Commissioner Eastman said: 


There are better ways of putting railroads together than by acqui- 
sitions of stock equities at high prices coupled with an increased 
burden of debt. If it can be shown that the union of two railroad 
properties will benefit both—and there is no other sufficient reason 
for unifications—then I have never been able to understand why it 
should be impossible for the directors of the two reads, if they have 
any adequate conception of their obligations as trustees for the 
stockholders, to sit down together, agree upon the terms of union 
and submit a plan to the stockholders for their approval accompa- 
nied by a complete and convincing statement of the advantages to be 
gained. Such a plan could take the form of a consolidation, a 
merger, or a purchase of properties, and in that event it could be 
accomplished without any substantial expenditure of cash or in- 
crease in debt through an exchange of stock in appropriate ratio. It 
is true that section 5 of the interstate commerce act, in its present 
form is not as well adapted as it might be to such procedure. The 
commission has pointed this out and has recommended appropriate 


I. C. C. PRACTITIONERS’ JOURNAL 





$$. 


improvements in the statute, but the railroads have manif 
keen interest in the matter. ested no 


The various plans for a limited number of systems of rail i 
the country, considered rather fully in the woseaidian last aut an 
found not practical. The subject of consolidations, leases, mergers ete 
has been left to the Commission for determination in individual proceed. 
ings arising under section 5 of the Act. 





consi 
natec 
regul 
were 
rates 
inere 
tablis 
ized 

statu 
ers. 

polic 
the ¢ 
heari 
the ( 
Cong 
mere 
the C 
provi 
earri 
ever, 
tion | 
series 
U.S. 
rates 
tion. 
rates 
Comr 
the ‘‘ 
by th 
Hepb 
defin: 
a& pl 
Ange 


JANUARY, 1949 





DEVELOPMENT OF THE ACT 


The ‘‘Act to Regulate Commerce’’ approved February 4, 1887, 
consisted of 24 brief sections. It was distributed as a pamphlet desig- 
nated Public—No. 41 consisting of 9 pages with 9 lines on page 10. The 
regulatory provisions were addressed principally to ‘‘monopoly’’ and 
were designed to require publication of rates and strict adherence to the 
rates as published. A longer period of notice was required for proposed 
increases in rates than for reductions in rates. It provided for the es- 
tablishment of a Commission of 5 members and a secretary. It author- 
ized the hiring of an adequate force of employees to administer the 
statute. At first all matters filed had the attention of the Commission- 
ers. It was not long until the workload grew to such volume that this 
policy no longer was practicable. The act was amended to authorize 
the Commission to employ examiners to assist them in the conduct of 
hearings, in the preparation of reports, and to perform other work for 
the Commissioners, as assigned. This was the first undertaking of the 
Congress, through an independent agency, to regulate under the com- 
merce clause of the Constitution. The 5 men appointed originally to 
the Commission were diligent in their efforts to accomplish the regulation 
provided in the act. For the most part they had cooperation from the 
carriers and all others affected by the new scheme of regulation. How- 
ever, about 1896 certain of the carriers began to challenge the jurisdic- 
tion of the Commission to make and enforée certaia rate orders. In a 
series of opinions commencing with 162 U. S. and extending into 168 
U.S. the Court reversed orders wherein the Commission had found the 
rates unreasonable in the past and had ordered the payment of repara- 
tin. The Court also reversed orders of the Commission prescribing 
rates for the future. These opinions so reduced the authority of the 
Commission that the period from 1896 to 1906 generally is referred to as 
the ‘‘doldrum period.’’ Certain weaknesses in the act were strengthened 
by the Elkins Act of 1903. The act was substantially amended by the 
Hepburn Act of 1906. In the latter the Commission was given clear and 
definite power over rates, and the courts construed the amended statute 
a providing for effective judicial review. In United States v. Los 
Angeles & 8. L. R. Co., 273 U. 8. 299, at page 309, the Court said: 


**##* For the first nineteen years of the Commission’s existence no 
order was so reviewable. The statutory jurisdiction to enjoin and 
set aside an order was granted in 1906, because then, for the first 
time, the rate-making power was conferred upon the Commission, 
and then disobedience of its orders was first made punishable. 


Other important amendments were added by the Mann-Elkins 
Act of 1910. Outstanding among the provisions of that amendment 
was the authority given the Commission to suspend proposed rates. The 
Commission could suspend a proposed change in rates and hold it in 
abeyance pending a determination of its lawfulness. 

The Act provides that the Commission make a report annually to 
the Congress. The report describes, among other things, conditions ex- 
isting in the transportation field and recommends needed changes in the 
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law. That policy has been followed throughout the 61 years’ history of 
the Commission. Frequently the Congress has indicated that the reports 
have been considered, but it does not always enact the proposed amend- 
ments. Many needed revisions have been made in the statute pursuant 
to recommendations of the Commission. The recommendations generally 
result from an actual problem that has arisen before the Commission. 
The report usually discusses the problem, the difficulties encountered un- 
der existing law, and the relief considered proper, with reasons for the 
proposed changes in the statute. 

An important amendment was made to the act in 1917, which au- 
thorized the Commission to act by divisions consisting of 3 or more of its 
members. It provided that the Commission could assign certain of its 
functions to divisions and the decision of the division would be determi- 
native of the matter as though decided by the entire Commission. That 
provision has worked well. But for that arrangement it is doubtful if 
the Commission now could carry its workload. 

The next important amendment to the act was the Transportation 
Act of 1920. That amendment pretty generally overhauled the statute 
and greatly enlarged the scope of regulation. It enacted into law the so- 
ealled Shreveport doctrine pronounced by Justice Hughes (later the 
Chief Justice) in 234 U. 8. 342. It gave the Commission authority to 
require intrastate rates to be raised to the level of the interstate rates. 
Constitutional guaranties were provided. Standards were set, such as 
an adequate record which will support and sustain the necessary basic 
findings made by the Commission relating to State-made rates. The 
Courts have consistently applied the statutory standard, and have set 
the Commission’s order aside where it failed to conform thereto. See 
Florida v. United States, 282 U. 8. 194. Whereupon the proceeding was 
further heard by the Commission and its report on further hearing made 
to conform to the principles stated in the case cited. See Florida v. 
United States, 292 U. S. 1. The constitutionality of that provision of 
the Transportation Act, 1920 promptly was challenged by states having 
a statute providing for maximum passenger fares of 2 cents per mile. 
The constitutionality of the provision was sustained in Railroad Com- 
mission of Wisconsin v. Chicago, B. & Q. R. Co., 257 U. S. 563; New 
York v. United States, 257 U. S. 591. 

In Dayton-Goose Creek Ry. v. United States, 263 U. S. 456, 477-478, 
the Court said: 


*** the Transportation Act adds a new and important object to 


previous interstate commerce legislation, which was designed pri- 
marily to prevent unreasonable or discriminatory rates against 
persons and localities. The new act seeks affirmatively to build up 
a system of railways prepared to handle promptly all the interstate 
traffic of the country. It aims to give the owners of the railways an 
opportunity to earn enough to maintain their properties and equip- 
ment in such a state of efficiency that they can carry well this bur- 
den. To achieve this great purpose, it puts the railroad systems 
of the country more completely than ever under the fostering 
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guardianship and control of the Commission, which is to supervise 
their issue of securities, their car supply and distribution, their 
joint use of terminals, their construction of new lines, their aban- 
donment of old lines, and by a proper division of joint rates, and by 
fixing adequate rates for interstate commerce, and. in case of dis- 
crimination, for intrastate commerce, to secure a fair return upon 
the properties of the carriers engaged. 

*** it is insisted here, that the power to regulate interstate com- 
merce is limited to the fixing of reasonable rates and the prevention 
of those which are discriminatory, and that when these objects are 
attained, the power of regulation is exhausted. This is too narrow 
a view of the commerce clause. To regulate in the sense intended is 
to foster, protect and control the commerce with appropriate re- 
gard to the welfare of those who are immediately concerned, as well 
as the public at large, and to promote its growth and insure its 
safety. 

This Court has recently had occasion to construe the Transporta- 
tion Act. In Wisconsin R. R. Commission v. C. B. & Q. R. R. Co., 
257 U. S. 563, it was held that the act in seeking to render the inter- 
state commerce railway system adequate to the country’s needs had, 
by §§ 418 and 422, conferred on the Commission valid power and 
duty to raise the level of intrastate rates when it found that they 
were so low as to discriminate against interstate commerce and un- 
duly to burden it. 


In the New England Divisions case, 261 U. S. 184, 189, the Court 
said : 


The Transportation Act, 1920, introduced into the federal legis- 
lation a new railroad policy. Railroad Commission of Wisconsin v. 
Chicago, Burlington & Quincy R. R. Co., 257 U. 8. 563, 585. There- 
tofore, the effort of Congress had been directed mainly to the pre- 
vention of abuses; particularly, those arising from excessive or dis- 
eriminatory rates. The 1920 Act sought to ensure, also, adequate 
transportation service. That such was its purpose, Congress did 
not leave to inference. The new purpose was expressed in unequi- 
vocal language. And to attain it, new rights, new obligations, new 
machinery, were created. The new provisions took a wide range. 
Prominent among them are those specially designed to secure a fair 
return on capital devoted to the transportation service. Upon the 
Commission, new powers were conferred and new duties were im- 
posed. 


The Transportation Act, 1920, added provisions relating to ‘‘ public 
convenience and necessity’’ and ‘‘the public interest.’’ Many proceed- 
ings have arisen under these statutory provisions and the findings by the 
Commission must conform to the standards provided in the statute. The 
Transportation Act also recognized ‘‘competition’’ as a grounds for 
regulation. In Peoples Transit Co. v. Henshaw, 20 F (2d) 87, the Court 
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said: ‘‘Competition, like monopoly, may be restrained for the public 
welfare, the test in each instance being the public good.’’ (Certiorari 
denied, 275 U.S. 553). 

The act was further amended in important respects by an act ap- 
proved February 28, 1933 (47 Stat. 1368). Section 17 was amended s0 
as to authorize the Commission to assign certain of its duties to an in- 
dividual Commissioner or to a board of employees. This amendment has 
aided the Commission materially in disposing of many of the less im- 
portant cases. 

The Emergency Railroad Transportation Act, 1933 (48 Stat. 211) 
made important amendments in connection with consolidation of car. 
riers and the power of the Commission over the control of carriers. It 
repealed the so-called recapture provisions of section 15a of the act, and 
substituted provisions relating to the adjustment of rates so that the 
carriers as a whole, or as a whole in groups, should earn an aggregate 
net income equal to a fair return on aggregate property value. In ex- 
ercising the power thus conferred standards were fixed. It was provided 
that the Commission in the exercise of the power to prescribe just and 
reasonable rates, should give due consideration, among other factors, to 
the effect of rates on the movement of traffic, to the need, in the public 
interest, of adequate and efficient railway transportation service at the 
lowest cost consistent with the furnishing of such service and ‘to the 
need of revenues sufficient to enable the carriers, under honest, economi- 
eal, and efficient management, to provide such service: 

Though not expressly an amendment to the Interstate Commerce 
Act, the Emergency Railroad Transportation Act, 1933, was enacted for 
purposes which are stated in section 4 as follows: 


(1) To encourage and promote or regulate action on the part of 
carriers and of subsidiaries subject to the Interstate Commerce 
Act, which will— 


(a) Avoid unnecessary duplication of services and facilities of 
whatsoever nature and permit the joint use of terminals 
and trackage incident thereto or requisite to such joint use. 

(b) Control allowances, accesorial services and the charges 
therefor, and other practices affecting service or operation, 
to the end that undue impairment of net earnings may be 
prevented, and 

(ce) Avoid other wastes and preventable expense. 


To promote financial reorganization of the carriers, with due 
regard to legal rights, so’ as to reduce fixed charges to the ex- 
tent required by the public interest and improve carrier credit; 
and 


To provide for the immediate study of other means of improv- 
ing conditions surrounding transportation in all its forms and 
the preparation of plans therefor. 


—_ 
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This statute is sometimes referred to as the Federal Coordinator Act, 
and the work of the Federal Coordinator, the late Joseph B. Eastman, is 
too well known to need any discussion here. 

The Motor Carrier Act, 1935, brought to the Commission a greater 
volume of work than any other single enactment. That law resulted 
from the effective work done by the Federal Coordinator. The Motor 
Carrier Act is known as Part II of the Interstate Commerce Act. It 
added new and important jurisdiction and authority to that previously 
granted the Commission. It followed generally the plan of the existing 
statute, now known as Part I, differing only in detail necessary to effect 
the plan of regulation designed for motor carriers. Approximately 
100,000° applications for certificates and permits determinative of the 
status of carriers were filed pursuant to that Act. The workload created 
by such a number of applications, and by other work to put into effect 
the plan of regulation provided, is difficult to appraise. Field offices 
were established and a bureau patterned after the Commission’s or- 
ganization was set up to help in administering the new act. The progress 
made in its enforcement and administration is delineated in the Com- 
mission’s annual reports to the Congress. 

The Act was further amended by the Transportation Act, 1940, to 
enlarge the jurisdiction of the Commission over domestic water carriers. 
This amendment is known as Part III of the act. There are approximate- 
ly 1,000 regulated water carriers in the domestic trade. The Com- 
mission’s Bureau of Water Carriers was organized to assist in the ad- 
ministration of that amendment. 

The Interstate Commerce Act was further amended by an act ap- 
proved May 16, 1942, which is known as Part IV, designed to regulate 
freight forwarders. Approximately 200 freight forwarders were brought 
wider the jurisdiction of the Commission by this statute. The plan of 
regulation provided is somewhat similar to that in the original act, and 
the work under this amendment was assigned to the Bureau of Water 
Carriers, the name of the bureau being changed to the Bureau of Water 
Carriers and Freight Forwarders. 

During the years since 1887, the act has been amended in many re- 
spects other than those above mentioned. In its sixty-first annual re- 
port to the Congress, after reviewing briefly the major amendments, the 
Commission summarized other supplementary legislation. At page 20 
of that report it said: 


A summary of the remaining important supplementary legisla- 
tion which affected the powers and duties of the Commission indi- 
cates the expansion in the diversity and volume of the Commission’s 
work. By Block Signal Resolution of 1906, the Commission was 
directed to investigate and report on the use of and necessity for 
block-signal systems and appliances for the automatic control of rail- 
way trains. Under section 25 of the Interstate Commerce Act addi- 
tional authority is conferred with respect to appliances, methods, 
and systems intended to promote safety of railroad operation. The 
Hours of Service Act of 1907 made certain requirements as to the 
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consecutive number of hours in which a railway employee might 
lawfully remain on duty, directing the Commission to lodge with 
the proper district attorney of the United States information as to 
violations. The Ash Pan Act of 1908 made it unlawful for railways 
to use locomotives not equipped with ash pans which can be dumped 
without the necessity of the employee’s going under the locomotive, 
Regulation pertaining to safety appliances was amplified by the act 
of April 14, 1910, and the Sundry Civil Appropriation Act of March 
4,1911, In 1910, the Accident Reports Act of 1901 was repealed by 
an act more sweeping in its requirements as to the reporting of ac. 
cidents. The Locomotive Boiler Inspection Act of 1911, as amended, 
made it unlawful for any carrier to use any locomotive unless its 
boiler, tender, and all parts and appurtenances thereof were in 
proper conditions and safe to operate. The Transportation of Ex- 
plosives Act of 1908, as amended, requires the Commission to formu- 
late regulations for the trausportation of explosives and other dan- 
gerous articles. 

Section 77 was added to the Bankruptcy Act on March 3, 1933. 
Its purpose was to provide a new method of reorganizing insolvent 
railroads and railroad companies unable to meet their debts as they 
matured. It was enacted to afford a method of procedure prefer- 
able to the older methods under equity receiverships and fore- 
closures. The section was amended August 27, 1945. 

We also have certain duties under various acts supplementary to 
the Interstate Commerce Act such as the Clayton Act (U.S. Code, 
title 15, sec. 12) ; Elkins Act, (U. S. Code, title 49, see. 41) ; Stand- 
ard Time Act, as amended (U. S. Code, Title 15, see. 261) ; Medals 
of Honor Act (U. S. Code, title 45, sec. 44), Parcel Post Act, as 
amended (U.S. Code, title 39, sec. 247) ; Railway Mail Service Pay 
Acts, as amended (U. S. Code, title 39, Sec. 542 et seq.) ; Railway 
Labor Act (U. 8S. Code, title 45, see. 151) ; Railroad Retirement Act 
U. S. Code, title 45, sec. 215); the Carriers’ Taxing Act of 1937 
(U. 8S. Code, title 45, see. 261); and Railroad Unemployment In 
surance Act (U.S. Code, title 45, see. 351). 

By amendment to the Interstate Commerce Act, added Septem- 
ber 18, 1940 (54 Stat. L. 899), it was declared to be the national 
transportation policy of the Congress to provide for fair and im- 
partial regulation of all modes of transportation subject to the pro- 
visions of that act, so administered as to recognize and preserve the 
inherent advantages of each; to promote safe, adequate, economical, 
and efficient service; to encourage the establishment and mainten- 
ance of reasonable charges for transportation services, without un- 
just discriminations, undue preferences or advantages, or unfair 
or destructive competitive practices; further, that all the provisions 
of the act shall be administered and enforced with a view of carry- 
ing out this declaration of policy. 


The Interstate Commerce Act was amended by the last Congress in 


two important respects. Public Law No. 479 added section 20b, permit- 
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ting carriers by railroad, as defined in section 20a of the act, which are 
not in receivership or undergoing reorganization under section 77 of the 
Bankruptey Act, to make adjustments of their obligations without re- 
sort to judicial reorganization provided under section 77 of the Bank- 
ruptey Act. 

Public Law No. 662 adds section 5a, which provides, briefly, that the 
Commission may, upon a proper showing of applicants, authorize two 
or more common carriers or freight forwarders subject to its jurisdiction 
under the act to maintain rate bureaus, conferences, or associations in 
the promulgation of tariffs, and through these associations of bureaus to 
act jointly in determining their rates, fares, rules, and regulations re- 
lating to their rate and traffic matters. 

The amount of work added by these laws cannot be determined at 
this time. Only a few applications have to date been filed with the 
Commission under these new amendments. 

The amendments adding to the jurisdiction and the duties given 
the Commission have greatly increased its workload. It has labored 
throughout the years with limited appropriations and has maintained a 
vigilant, watchful policy of economy throughout its existence. It has re- 
vised its organizational set-up from time to time to provide direct con- 
tact with its members and employees having to do with the specific ad- 
ministrative problems. 

We shall next consider the Commission’s organization. It is de- 
signed for the workload along functional lines. Then follow a few state- 
ments about the Commission, made by the Courts and others, some of 
praise and some otherwise. 
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THE COMMISSION 


Section 19 of the Act provides that the principal offices of the Com- 
mission shall be in Washington, where its general sessions shall be held; 
but whenever the convenience of the public or of the parties may be 
promoted, or delay or expense prevented, the Commission, or divisions 
thereof, may hold special sessions in any part of the United States. The 
Commission has long followed the practice of assigning hearings at 
points of convenience to the parties. Its hearings are conducted by 
divisions of the Commission, individual Commissioners, joint boards, or 
by examiners. Division 2 of the Commission has conducted extended 
hearings at important traffic centers in the country in connection with 
the Ex Parte proceedings relating to general increases in rates. Some- 
times the division may conduct hearings at certain of the large traffic 
centers, then progress the record throughout a larger portion of the 
country by assigning parts of the proceeding for hearings before the 
individual Commissioners in other sections of the country. The Motor 
Carrier Act provides for certain classes of cases to be heard by joint 
boards composed of members designated by the States through which 
the routes of the motor carrier extend. The joint board usually has as- 
sociated with it an examiner from the Commission. The Commission’s 
docket continuously has a large number of proceedings at issue and 
ready for hearing. To cope with such a large docket over so large a 
territory of jurisdiction, the Commission long has followed the policy, 
for the most part, of having its hearings conducted by examiners on 
assigned itineraries that provide opportunity for conducting many hear- 
ings throughout the United States in all months of the year. This plan 
has become well established and has proved practical from the stand- 
point of the progress of the work of the Commission, the convenience of 
the parties, and the dispatch of business. 

The Commission presently is composed of : 


Charles D. Mahaffie, Chairman 
Clyde B. Aitchison, 
William E. Lee, 
Carroll Miller, 
Walter M. W. Splawn, 
John L. Rogers, 
J. Haden Alldredge, 
William J. Patterson, 
J. Monroe Johnson, 
George M. Barnard,* 
Richard F. Mitchell, 
W. P. Bartel, Secretary. 


Section 17 of the Act provides authority for the Commission to 
function through divisions, an individual Commissioner, or boards of 


* At the time of going to press the Chairman of the Commission is Charles D 
Mahaffie. Commissioner William E. Lee served as Chairman for the year 1948. 

Commissioner George M. Barnard passed away on January 2, 1949 and no one 
has been named to succeed him up to the present time. 
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employees, and to delegate assignments for the performance of certain 
of its functions, all for the dispatch of its business. Its present plan of 
organization has been in effect since 1935. During that year it estab- 
lished 5 working divisions and aligned its bureau organization for the 
substantial increase in work that had come with the amendments to the 
Act since 1920, and which was greatly increased by the Motor Carrier 
Act approved August 9, 1935. The following is copied from the order 
of the Commission (revised to August 31, 1948) under which the pres- 
ent plan of its organization was established and under which it is now 
functioning : 


ORGANIZATION OF DIvIsIONS AND ASSIGNMENT OF WoRK, BUSINESS 
AND FUNCTIONS OF THE INTERSTATE COMMERCE COMMISSION. 


CHAIRMAN—CHARLEsS D. MAnarrig (JAN. 1, 1949-Dec. 1, 1949)* 


Divisions Of The Commission 


That there continue to be five divisions of the Commission, known, 
respectively, as divisions one, two, three, four, and five. 

As provided by section 17 of the Interstate Commerce Act, as 
amended, each division shall have authority to hear and determine, 
order, certify, or report or otherwise act as to any work, business, 
or functions assigned or referred to it under the provisions of that 
section, and with respect thereto shall have all the jurisdiction and 
powers conferred by law upon the Commission, and be subject to 
the same duties and obligations. 

Each division with regard to any case or matter assigned to it, or 
any question brought to it under this delegation of duty and au- 
thority, may call upon the whole Commission for advice and counsel, 
or for consideration of any case or question by an additional Com- 
missioner or Commissioners assigned thereto; and the Commission 
may recall and bring before it as such any case, matter, or question 
so allotted or assigned and may either dispose of such case, matter, 
or question itself, or may assign or refer the matter to the same or 
another division. 

Each division may determine the time and place for its confer- 
ences and determine its order of business. 

From such assignment of work there shall be reserved for con- 
sideration and disposition by the Commission (1) all investigations 
on the Commission’s own motion heretofore entered upon and here- 
after instituted, except as herein before otherwise provided, and 
(2) all applications for rehearing, reargument or other reconsidera- 
tion and all cases before the Commission for reconsideration, except 
as hereinafter otherwise provided; and there shall also be excepted 
from this assignment of work all cases submitted prior to June 30, 
1942, either to the Commission or to a division thereof, or submitted 
to the Commission and specially referred to a division, the various 
cases enumerated in any previous order of the Commission as re- 


* Revised as of January, 1949. 
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served for consideration and disposition by the Commission, and 
all cases otherwise specially assigned. 

All proceedings of the character in which, by provisions of the 
Administrative Procedure Act (60 Stat. 237), a hearing is required 
to be conducted in conformity with section 7, and a decision to be 
made as provided in section 8 of that act, shall be and are reserved 
to the Commission for initial decision, and for such purpose of ini- 
tial decision may be assigned to a division, individual Commissioner, 
or board, as provided in section 17 of the Interstate Commerce Act 
(49 U. S. C. 17), by the general order of the Commission as to 
assignment of work, business, or functions. The following are ex- 
cepted from the foregoing reservation: (a) proceedings required 
by section 205 of the Interstate Commerce Act (49 U.S. C. 305) to 
be submitted to joint boards; and (b) specific cases, or classes of 
eases, as to which the Commission may order exemption from the 
operation of this general rule. For the purpose of such initial 
decision, the record in a proceeding so reserved shall be considered 
as certified to the Commission for initial decision when received by 
the Secretary of the Commission for filing in the docket. Such 
certification shall not be construed as relieving the officer from the 
necessity of submitting such recommended, tentative, or other type 
of report (consistent with the requirements of the Administrative 
Procedure Act) as the Commission shall previously have directed 
him to prepare in the proceeding. In individual proceedings in- 
volving rule-making as defined in section 2 (c) of the Administra- 
tive Procedure Act, and in determining applications for initial 
licenses, the Commission, or the division, individual Commissioner, 
or board, or examiner, to which or whom a particular proceeding 
may have been assigned under section 17 of the Interstate Commerce 
Act (49 U. S. C. 17), will, as warranted by the second sentence of 
sec. 2(a) of the Administrative Procedure Act (60 Stat. 237), de- 
termine (c) whether there shall be a tentative decision by the Com- 
mission, or by a division, individual Commissioner, or board, or 
examiner, to whom the proceeding may be referred or assigned, or 
(d) whether there shall be a recommended decision by designated 
responsible officers of the Commission; and (e) in any case the Com- 
mission, or the division, Commissioner, or board, may find upon the 
record that due and timely execution of the functions of the Com- 
mission imperatively and unavoidably requires that a tentative or 
recommended decision be omitted in that case. 

Unless otherwise ordered by the Commission, any Commissioner 
who is transferred from a division shall continue as a member of 
such division for the disposition of cases orally argued and sub- 
mitted prior thereto, and those in which drafts of final reports are 
under consideration, in lieu of the Commissioner designated to serve 
as a regular member of the division. 


The work of each division is determined from a careful examina- 
tion of the complete text of the Act. First determined are the matters 
that will be reserved for consideration by the entire Commission. Other 
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functions, large in number, are classified so as to make the work assign- 
ments of a particular division related as far as possible, and to assure 
correlation of the work among the several divisions. A division at any 
time may request the transfer of any assignment or of any proceeding 
from it to the entire Commission. A division may request the Commis- 
sion to rule on any problem arising in connection with a proceeding or 
determine any matter of controversy during the development of the pro- 
ceeding and at the same time retain the proceeding on the docket of the 
division for a determination. 


Each division is authorized to consider petitions in a proceeding 
wherein it has rendered a decision, and the division may grant such 
petitions or requests. If upon consideration of the petition or request 
made of it in connection with any proceeding assigned to its docket, the 
division is unwilling to grant, it makes its recommendation to the Com- 
mission, and thereupon the petition or request is considered by the entire 
Commission. If denied by the Commission, that concludes the matter. 
If the Commission determines to grant the request or petition, it may 
retain the subject matter for its final determination or return it to the 
division for further proceeding. 

The divisions are sometimes recognized by so-called catch designa- 
tions from the nature of the work assigned for their administration. 


Division One generally is known as the administrative division. It 
is composed of three Commissioners regularly assigned, one of whom acts 
as chairman, and, in additions on certain matters, the chairman of the 
Commission serves as a member ex officio. There is assigned to Division 
One the general conduct of administrative matters not otherwise assigned 
or reserved, including, among other things, the matter of housekeeping, 
space assignments for the working units of the Commission, and such 
family matters as personnel and finance, cooperation with State Com- 
missions, admission to practice, disbarment and suspension of practi- 
tioners before the Commission, reporting and the preparation of the 
annual report to the Congress. 


Division Two generally is known as the rates, tariffs, and valuation 
division. To this division is assigned a substantial workload relating to 
rates and the great variety of questions arising in connection therewith, 
including rules and regulations governing the receipt and delivery of 
freight, the settlement of controversies arising from rates and charges, 
and the suspension of proposed rates. Division Two was recently as- 
signed the work of administering section 5(a), sometimes known as the 
Bulwinkle Bill, to legalize consideration of rates, tariffs, and traffic mat- 
ters by bureaus, conferences, associations, ete. 


Division Three handles some rate proceedings, but it generally is 
referred to as the safety and service division. The regular membership 
of this division is composed of a chairman and another assigned member. 
The third member, for certain classes of rate proceedings and matters 
arising under the provisions of the Act relating to safety, is the Com- 
missioner in charge of the Bureau of Safety, who has spent many years 
of work in that field. In his stead, the Commissioner in charge of the 
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Bureau of Service, and who is also the Director of the Office of Defense 
Transportation, serves as a member of the division on matters relat- 
ing to car service, ete. Alternating monthly with Division Two, Di- 
vision Three handles certain rate controversies not otherwise assigned 
arising under Part I, and all cases involving rates, fares, and charges 
arising under Parts II, III, and IV, which cases (a) have involved the 
taking of testimony at public hearings and are to be argued orally before 
a division, or (b) are submitted without oral argument but which have 
involved the taking of testimony at public hearings are assigned to Di- 
vision Three. 


Division Four generally is known as the finance division. To it is 
assigned the issuance of operating authorities under Parts I, III, and IV, 
applications for the issuance of securities by regulated carriers, leases, 
mergers, and questions of control of a carrier, proceedings arising under 


the uniform Bankruptcy Act, financial reorganizations under section 
20b, ete. 


Division Five generally is known as the motor carrier division. To 
this division is assigned a multitude of matters arising under the Motor 
Carrier Act (Part II), including operating authorities, matters relating 
to security for the protection of the public, surety bonds, insurance 
policies, and inquiries into the management of the business of motor 
carriers, brokers, and persons controlling, controlled by, or under com- 
mon control with motor carriers, ete. 

Specific assignments to the various divisions are made in the Com- 
mission’s organization order by referring to specific sections and para- 
graphs of the law and listing many of the specific statutory functions 
assigned to the Commission under the Act. 

In addition to the five working divisions, the Commission has two 
committees, each composed of three Commissioners. They are known as 
the Rules and Reports Committee, and the Committee on Legislation. 


The Committee on Rules and Reports considers suggestions of prac- 
titioners and others relating to revisions of the Commission’s General 
Rules of Practice, and serves in an advisory way on all matters relating 
to rules of practice, procedure, and reports. The General Rules of Prae- 
tice have been developed from problems arising in actual proceedings, 
and much of the documentary material in connection with those rules is 
filed in formal docket Ex Parte No. 55. As the title implies, the General 
Rules of Practice do not attempt to cover minute details in procedure. 
Special instructions are issued from time to time relating to particular 
phases of procedure, some ‘of which include forms and detailed explana- 
tion designed to help parties in various kinds of proceedings before the 
Commission. These special instructions generally are issued in mimeo- 
graph form for convenience, and later are published in the Federal 
Register and the Code of Federal Regulations. 


The Comhiittee on Legislation responds to requests from committee 
chairmen and other members of the Congress for reports on bills on 
which the views of the Commission are desired. It responds to requests 
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for reports to the Bureau of the Budget concerning legislative matters 
upon which that Bureau requests the opinion of the Commission. The 
Committee acts in an advisory capacity for the Commission. On im- 
portant legislative matters it does the detailed work of preparing draft 
of reports for the Commission, which reports generally are considered 
by the entire Commission before they are made to the Congress, or other 
authority. 


Office of the Secretary.—The Secretary is the chief administrative 
officer of the Commission, the custodian of its seal, records, papers, and 
property. All orders of the Commission are signed by the Secretary or 
by one acting in his stead. (Only four men have served as Secretary of 
the Commission during its 62 years of administration. Edward A. 
Mosley was named Secretary by the Commission appointed under the 
original Act of 1887. He served until 1911. John H. Marble served as 
Secretary about one year during a part of 1912 and 1913. He was suc- 
ceeded by George B. McGinty, who served until 1937. The present in- 
eumbent, William P. Bartel, was appointed in March 1937. The Com- 
mission has been most fortunate in its selection of men for the office. 
Their long tenure of efficient unbroken periods of service has contributed 
much to the Commission’s work.) 

Releases of information to the public and to the press are issued 
through the office of the Secretary. It is the first point of contact for 
information relating to any matter or proceeding pending before the 
Commission. Request for information or advice concerning any matter 


within the jurisdiction of the Commission properly may be addressed to 
the Secretary. The Commission has long provided in its General Rules 
of Practice for this service to the public generally and to practitioners. 
Rule 3 of its General Rules of Practice, adopted July 31, 1942, reads as 
follows : 


Rule 3. Information; special instructions. Information as to 
procedure under these rules, and instructions supplementing these 
rules in special instances, will be furnished upon application to the 
Secretary of the Commission, Washington, D. C. 


All records, formal or informal, files of correspondence, and reports 
are in the custody of the Secretary. Requests for inspection of any such 
record properly may be made of the Secretary. Certain of the Com- 
mission’s records are not open to public inspection. For example, ‘‘act- 
ing on a request from a high source, the Commission during the whole 
war period kept under lock and key all the maps and data relating to 
the oil-carrying pipe lines that had been submitted to it in the valuation 
proceedings under the Interstate Commerce Act.’’ (From Commission- 
er Aitchison’s address November 9, 1948, before the annual meeting of 
the American Petroleum Institute, Division of Transportation). 

As indicated by Commissioner Aitchison, when any of the Com- 
mission’s records and files are not open to public inspection there is 
always a good reason therefor. Some of the files and certain of its 
documentary records are not open to general inspection although they 
are made available to parties having a real interest in the particular 
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matter. Records, sometimes called dockets, in litigated proceedings are 
open to inspection generally. The office of the Secretary renders a 
valuable service to the public in furnishing copies of, and extracts from, 
public records, certified when requested. A small charge is made for 
some of the personal services and materials and supplies used. 

The Secretary works closely with the administrative division of the 
Commission on all matters relating to the budget and to the expenditure 
of appropriations made for carrying on the Commission’s work. The 
Secretary and his immediate staff are a most efficient connecting link 
between the Commission and the public generally, and the work of the 
office has been done throughout the years with credit to the Commission 
and general satisfaction to the public who have dealings with the Com- 
mission. The Secretary is recognized as chief of the Commission’s 
Bureau of Administration. 

The staff of the Commission is divided into 15 bureau units, desig- 
nated as follows: 


Administration 

Accounts and Cost Finding 
Finance 

Formal Cases 

Informal Cases 

Inquiry 

Law 

Locomotive Inspection 

Motor Carriers 

Safety 

Service 

Traffic 

Transport Economies and Statistics 
Valuation 

Water Carriers and Freight Forwarders 


Each bureau reports to the Commission through a Commissioner and 
the division which usually handles the work of the particular bureau. 
The several bureaus of the Commission are headed by a director, chief, 
or otherwise designated unit head, and the bureaus are generally sub- 
divided into sections and subsections usual in governmental organization. 


The Bureau of Administration under the general supervision of the 
Secretary, is divided into sections along functional lines. The Section of 
Mails and Files receives and forwards the bulk of mail for the Com- 
mission. It maintains an index, consisting of a brief of each file received, 
of the great amount of correspondence coming to the Commission. This 
index covers the files of correspondence during the entire history of the 
Commission and is so efficiently kept as to permit the prompt location of 
file desired without regard to the number of years since the subject was 
considered. The Section of Stenography maintains a pool of stenograph- 
ers, typists, ete., which renders a splendid service to the entire working 
force of the Commission. The Section of Audits and Accounts effectively 
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keeps a line on the expenditures of the appropriations made by the Con- 
gress for the Commission’s work. The Section of Supplies and Publica- 
tions provides the necessary material for the Commission’s several work- 
ing units, including its field offices. The Section of Dockets corresponds 
very closely to the office of the clerk of the court. The Section of Anno- 
tations, as its name implies,keeps abreast of the reports and decisions 
rendered in this field of the law, annotated with the appropriate section 
and paragraph of the laws administered by the Commission. This work 
is published from time to time in the volumes known as the Interstate 
Commerce Acts Annotated. 


The Personnel Officer and his staff are associated with the Secre- 
tary and the Bureau of Administration. The personnel work of the 
Commission is centralized in this unit, which attends to the recruitment, 
separations, within-grade promotions, changes in status of employees 
from grade to grade, transfers, ete. This unit works in close relation 
with the Civil Service Commission and keeps abreast of its rules and 
regulations insofar as they relate to the work of the Commission. 


Through the Bureau of Accounts and Cost Finding the Commission 
administers its systems of uniform accounts for carriers and transporta- 
tion agencies subject to the Act. The bureau enforces the regulations 
adopted and supervises the preparation of accounting reports. It con- 
siders initially accounting problems submitted by carriers and shippers, 
as well as suggestions for changes in the prescribed accounting regula- 
tions. Certain branch offices of the Bureau are located strategically 
throughout the country, with personnel assigned thereto who visit the 
accounting departments of carriers in their respective territories. This 
direct contact with the accounting offices of the carriers affords oppor- 
tunity to detect irregularities in accounting and to secure first-hand in- 
formation for the Commission. The work of the bureau is done in a 
spirit of helpfulness to the carriers in promoting correct accounting, 
rather than detecting violations. However, in the inspection of carrier 
accounts sometimes violations are discovered which are of a nature re- 
quiring prosecution. A number of court cases have resulted from this 
line of work. Generally, prosecutions are not instituted unless the viola- 
tions are willful. The Section of Cost Finding prepares cost studies and 
analyses of the costs of transportation for the various types of carriers 
subject to the Commission’s jurisdiction, and participates in numerous 
rate proceedings wherein cost evidence is essential. Like the waybill 
work, the analyses of this section are growing in popularity. Such an- 
alyses are gaining in importance as essential evidence in certain proceed- 
ings. 


Through the Bureau of Finance the Commission administers Part 
I of the Act, as it relates to convenience and necessity, mergers, leases, 
transfers of operating authority, the issuance of securities, interlocking 
directorates, reorganization of railroads under the Uniform Bankruptcy 
Act, and the work in connection with applications of railroads for loans 
under the Reconstruction Finance Corporation Act. The bureau has 
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certain functions under Parts II, III, and IV of the Act relating to the 
issuance of securities and the transfer of operating authorities, ete. A 
staff of examiners serves in this Bureau in connection with formal hear- 
ings in proceedings relating to certificates of convenience and necessity, 
abandonments, the issuance of securities, and reorganizations or other 
matters that maly be assigned for public hearings. 

Through the Bureau of Formal Cases the Commission for many 
years has conducted formal proceedings relating to rates, rules, regula- 
tions, and practices of the carriers. Under the administration of a 
Chief Examiner and an Assistant Chief Examiner, a large group of 
cases are handled arising under Part I (except those above referred to 
in connection with finance matters), Part III, and Part IV of the Act. 
As indicated above, a division of the Commission, or the Commission, 
may conduct hearings in certain of its proceedings. In such instances 
an adequate group of examiners from this bureau generally is assigned 
to assist in the handling of the docket and in the preparation of reports 
therein. In about 1923, the Commission adopted rules of practice to 
provide for the handling of proceedings in this bureau under what is 
known as the shortened procedure and the modified procedure. The 
shortened procedure is described in detail in Rule 44 of the Commis- 
sion’s General Rules of Practice. Briefly, it provides for the submission 
of all the evidence of complainant in a memorandum of facts and argu- 
ment, a similar memorandum of defendants with one reply memorandum 
from complainant. Upon this record a proposed report is issued, excep- 
tions may be filed, oral argument had, and the case decided without the 
necessity or expense of a public hearing. The modified procedure is de- 
scribed in Rules 46-54 of the General Rules of Practice. It starts out 
along the lines of the shortened procedure, and is designed to confine the 
scope of the issues so as to make the pubiic hearing as limited in scope as 
possible. In neither procedure are the parties expected to waive any right 
they may have to a full public hearing. To the docket of the Chief Ex- 
aminer are assigned hearings resulting from general orders instituted by 
the Commission on its own motion, complaint and answer cases, hearings 
growing out of orders of investigations and suspensions of tariffs, hear- 
ings on applications arising under section 4 of the Act, and any proceed- 
ing requiring a hearing which may arise in connection with Parts III 
and IV of the Act relating to water carriers and freight forwarders, 
respectively. Reports are prepared by the several examiners, which re- 
ports are carefully reviewed by the Reviewing Section before being sent 
to the Commission or a division thereof. 


Through the Bureau of Informal Cases the Commission handles a 
large volume of correspondence, including informal complaints. Any 
matter that may be submitted to the Commission in a formal proceeding 
may first be submitted informally in correspondence addressed to the 
Secretary. The letter or writing purporting to be an informal complaint 
should set forth all essential information concerning the matter. com- 
plained of, the relief desired, and reasons therefor. The complaint is 
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served upon proper representatives of the named defendants, who are 
asked to advise their attitude toward amicable adjustment of the mat- 
ters complained of. As a result of this handling, many complaints are 
adjusted on the Commission’s special docket. If the carrier defendants 
agree that the complaint has merit and are willing to adjust it informally 
they may submit a special docket application stipulating the facts con- 
cerning the unlawfulness of the matters complained of, and upon a 
record thus made informally the Commission orders the relief found 
warranted. Special docket applications in proceedings thus handled to 
conclusion have resulted in substantial payments of reparation to ship- 
pers without the expense of formal proceeding. The peak in volume of 
this work came during the first 10 months of 1929, when the Bureau 
handled 11,843 informal complaints. During the same period it handled 
10,038 applications on the special docket, in connection with which the 
reparation awarded amounted to $1,688,419.91. Conferences are afford- 
ed interested parties to controversies handled by this bureau so as to 
afford opportunity for settlement short of formal proceeding. The 
bureau advises shippers and carriers as to the application of provisions 
of the regulatory law in particular cases, and answers a great many 
letters covering all sorts of inquiries and situations which arise in con- 
nection with transportation generally. 


Through the Bureau of Inquiry the Commission administers the 
penal provisions of the statute. This bureau deals largely with investi- 
gations to determine possible violations of the Act and with proceedings 
for enforcement, if warranted by the investigations. Many alleged viola- 
tions are brought to the attention of the bureau by complaining shippers 
or carriers, but many of the more serious violations are discovered on 
the Bureau’s own initiative through its investigators. Field offices are 
maintained throughout the country to facilitate the enforcement of the 
law administered through this bureau. 

Through its Bureau of Law the Commission is advised of opinions of 
the courts in all proceedings arising under the Interstate Commerce Act, 
and the Chief Counsel and his assistants act as the general counsel to the 
Commission and in defence of the Commission’s orders in the courts. 
The Act provides specifically for the status of the Chief Counsel in this 
regard, apart from the general duties of the Department of Justice. 
In some instances, the Chief Counsel defends orders of the Commission 
in proceedings in which the Department of Justice is actively opposed to 
the Commission. The Government, or departments thereof, have been 
parties to approximately 400 formal proceedings litigated before the 
Commission during the last 25 years. The position of the Government 
in a proceeding may be such as to require the Department of Justice 
to contest the Commission’s order. An illustration of the kind is now 
pending before the courts in the District of Columbia in the Commis- 
sion’s docket No. 29117, United States of America v. Aberdeen R. Co. et 
al., 269 U. 8. 141, Civil Action No. 4729-47, United States v. Interstate 
Commerce Commission, et al. 
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The Commission’s Library is a section in its Bureau of Law. The 
Library consists of something more than 80,000 volumes and is perhaps 
technical and general literature on the subject of transportation in our 
the most complete working library of law books, legislative records, and 
country. The Section of Indices also is included in the Bureau of Law. 
This section performs legal editorial work, preparing index digests for 
volumes of the Commission’s reports, manuscripts for tables of cases, 
tables of commodities, etc., as contained in such volumes. It performs 
research on assigned subjects and answers many inquiries from persons 
in the Commission, elsewhere in the Government, and throughout the 
country generally. Its efficient work is well known among practitioners. 
This section examines all Commission regulations for compliance with the 
Federal Register Act, Administrative Procedure Act, etc., where codified 
forms are required. 


The Bureau of Locomotive Inspection is charged with the enforce- 
ment of the Locomotive Inspection Act, as amended (45 U. S. C. 22-34). 
That Act requires compliance by carriers engaged in interstate com- 
merce upon whose line any locomotive is used. Inspectors work in the 
yards to ascertain if the locomotives are equipped and maintained by 
the carriers in accordance with the regulations prescribed by the Com- 
mission and if they are in a safe condition to operate. Locomotives found 
not to meet the standard are the cause of immediate corrective action. 
The inspectors are distributed among field offices strategically located 
throughout the country, and are a highly specialized corps in the service 
of the Commission. 


Through the Bureau of Motor Carriers, as its name implies, the 
Commission administers Part II of the Act. The Motor Carrier Act of 
1935 brought within the Commission’s jurisdiction the largest number 
of carriers of any of the several enactments. Approximately 100,000 
motor carriers were brought within the scope of the plan of regulation 
there provided. Within 120 days of the effective date of the act each of 
these carriers was required to file an application for a certificate if a 
common carrier, or a permit if a contract carrier, under which its right 
to operate over specified routes, or within defined territory, was to be 
determined. To a certain extent private carriers were brought under 
the safety requirements of the act. The Interstate Commerce Act had 
been developed over a period of more than 40 years of experience in ad- 
ministering its provisions to a limited number of carriers. The Act had 
been amended from time to time as administration of the law had shown 
need. There was no opportunity for such a process of development of 
regulation in connection with motor carriers. The industry had grown 
so large that competition, like monopoly in the days of old, had to be 
prominently recognized as a basis of regulation. Part II provided a 
complete plan of regulation. The task of administering the new act was 
delegated by the Commission to Division 5 and to a bureau much larger 
in number of employees than the Commission previously had employed. 
The delegation to Division 5 included the matter of personnel and all 
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phases of administration of the act, the right of appeal to the Commis- 
sion of course on any phase of the work being understood. A bureau 
consisting of several sections was organized, the pattern following gen- 
erally the Commission’s organization. Sections of the bureau have since 
been merged into the older bureaus of the Commission when, and at 
such times as, the development of the work permitted the merging of 
functions. The matter of handling the suspension of tariffs was the 
first step in the merging process. Later the Section of Traffic was as- 
signed to the Bureau of Traffic, and recently the Section of Accounts 
was assigned to the Bureau of Accounts and Cost Finding. The organi- 
zation of the Bureau of Motor Carriers consists of the following sections: 


1. The Section of Administration, which, as its name implies, per- 
forms the functions relating to internal administration of the personnel 
of the bureau and, working with the Commission’s Section of Supplies, 
the procurement of supplies, services, etc., relating to the bureau, in- 
cluding its field offices. 


2. The Section of Certificates prepares and submits to Division 5 
drafts of reports determinative of applications for certificates in the case 
of common earriers, permits in the case of contract carriers, licenses in 
the case of brokers, and reports dealing with unification of small motor 
carriers, etc. 


3. The Section of Complaints functions along the lines described 


above for the Bureau of Formal Cases. It is composed principally of 
examiners who conduct hearings, prepare proposed reports and reports 
with recommended orders, and recommendations to divisions or the Com- 
mission in proceedings arising under the Motor Carrier Act and in pro- 
ceedings under section 5 of Part I relating to mergers, leases, etc., of 
motor carriers, involving hearings or formal proceedings submitted on 
records made without hearings. 


4. The Section of Insurance handles matters of administration 
under section 215 of Part II, which requires the furnishing of insurance 
and other security by motor carriers and brokers for the protection of 
shippers and the public, including requests for the right to act as self- 
insurer. It passes initially upon the qualifications of insurance and 
bonding companies, and in this latter respect performs certain functions 
of the kind in connection with water carriers and freight forwarders 
under section 403 of the Act. 


5. The Section of Law and Enforcement handles matters in con- 
nection with the enforcement of Part II proceedings to compel compli- 
ance with the act on the part of carriers, brokers, and others subject to 
the penalties provided for violation of the act. 


6. The Section of Safety has to do with the promulgation of regula- 
tions relating to safety, hours of service of employees, standards of 
equipment, and the examination of reports of accidents, investigation of 
accidents, and certain statistical work in connection with such matters. 
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Some 16 field offices, maintained throughout the country assist the 
several sections of the bureau in bringing about immediate contact be- 
tween employees of the bureau and carriers and shippers in the actual 
operation of motor carriers. 


Through the Bureau of Safety the Commission administers the 
safety acts as related to railways other than those described above in 
connection with locomotives, which are administered through the Bureau 
of Locomotive Inspection. The Bureau of Safety conducts inspections 
of safety appliances, and reports violations of the safety appliance laws, 
the hours of service laws, ete. It handles initially applications for ap- 
proval of material modifications of the block-signal systems and inter- 
locking devices. Train accidents are investigated and recommendations 
are made to the Commission for corrective measures when required. In- 
spectors are located at more than 20 strategic railroad centers through- 
out the country to facilitate personal contact between representatives of 
the Commission and the carriers. 


Through the Bureau of Service the Commission administers the sev- 
eral provisions of the law relating to car service. Included are such 
matters as the use, control, supply, movement, distribution, exchange, 
interchange, and return of locomotives, cars, and other vehicles used in 
the transportation of property including special types of equipment, 
supply trains, ete., of railroads subject to the Act. The bureau considers 
initially controversies arising from the application of demurrage charges, 
that is, charges accruing from the detention of cars. It performs con- 
siderable work in connection with the Commission’s rules and regula- 
tions governing the transportation of explosives and other dangerous 
articles under pertinent provisions of the Transportation of Explosives 
Act (18 U. S. C. 382-386). Field offices are maintained at strategic 
points throughout the country for direct contact between representa- 
tives of the bureau and those of the carriers. 


Through the Bureau of Traffic the Commission administers the pro- 
visions of the Act relating to the filing of schedules, rates, fares, charges, 
and tariffs of common and contract carriers and freight forwarders. 
The bureau administers in the first instance the Commission’s rules 
and regulations for the promulgation of tariffs and schedules, and main- 
tains files of tariffs, which, kept somewhat as a library, are supposed to 
contain all interstate schedules, rates, fares, and charges published since 
1887. Officials of the bureau advise with the Commissioners, employees 
of the Commission, and with members of the general public with respect 
to tariff policies, rate adjustments, tariff interpretations, rate-making 
principles, ete. This bureau handles initially applications for permis- 
sion to publish tariff changes on shorter notice than provided by the 
statute, and attends to the multitude of detail necessary in the receipt 
and filing of tariffs. 


The Suspension Board amd the Fourth Section Board work as parts 
of this bureau. The Suspension Board processes requests for suspen- 
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sion of proposed tariff schedules and recommends action thereon to Di- 
vision 2 of the Commission. The Fourth Section Board administers 
initially the provisions of section 4 of the Act and also transmits its 
recommendations to Division 2. Another part of the Bureau of Traffic 
is the so-called Released Rates Committee. This committee makes recom- 
mendations to the Commission on applications for authority to maintain 
rates based upon value as declared by the shipper or under a release 
signed by the shipper. 


Through the Bureau of Transport Economics and Statistics the Com- 
mission maintains a file of the annual and other reports of carriers and 
transportation agencies required under the Act to be filed with the Com- 
mission. From these reports statistical compilations are made which are 
published from time to time and show current financial and operating 
statistics of the various classes of carriers subject to the Commission’s 
jurisdiction. The bureau compiles monthly and annual statistics relat- 
ing to railway accidents and conducts much correspondence with the 
earriers relating to reports and statistical requirements. In recent years 
the bureau has engaged in the analysis of data shown on the waybills of 
various carriers for the purpose of developing information for rate 
structure analysis and for use in connection with studies involving cost 
analvsis. The results of this work have attracted wide attention among 
carriers and shippers and have been helpful to the Commission in con- 
nection with recent increased rate cases. 


Through the Bureau of Valuation the Commission administers the 
provisions of the Valuation Act, now known as section 19(a) of Part I. 
The principal work of the bureau is the investigation, ascertainment, 
and reporting of the value of all property owned or used by common 
earriers subject to Part I of the Act. Through this bureau the Com- 
mission is kept informed of all new construction, extensions, improve- 
ments, retirements, and other changes in the condition and value of the 
property of common carriers by rail and by pipe line. Field offices have 
been maintained at strategic points throughout the country to assist the 
field organization in its work. 


Through the Bureau of Water Carriers and Freight Forwarders the 
Commission administers the Water Carrier and Freight Forwarder Acts, 
known as Parts III and IV of the Interstate Commerce Act. This 
bureau handles initially applications for operating authorities of water 
carriers and freight forwarders, including applications for exemption 
from certain provisions of the statute. The bureau does certain investi- 
gative work through its special agents and maintains district offices for 
direct contact with the industry. 

There is close relation in the work of the several bureau units of 
the Commission. It is not unusual for as many as three or four of the 
bureaus to render helpful service in connection with a single proceeding. 

The above description of the functions of the bureaus is by no 
means a complete description of their work or work assignments. 
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In Florida v. United States, 292 U.S. at page 12, the Court said: 


*** The purpose for which the Commission was created was to bring 
into existence a body which, from its special character, would be best 
fitted to determine, among other things, whether upon the facts in 
a given case there is an unjust discrimination against interstate 
commerce. United States v. Louisville & Nashville R. Co., 235 U.S. 
314, 320. That purpose unquestionably extended to the prohibited 
discrimination produced by intrastate rates. In relation to such a 
discrimination, as in other matters, when the Commission exercises 
its authority upon due hearing, as prescribed, and without error in 
the application of rules of law, its findings of fact supported by sub- 
stantial evidence are not subject to review. It is not the province 
of the courts to substitute their judgment for that of the Commis- 
sion. Interstate Commerce Comm’n. v. Louisville & Nashville R. 
Co., 227 U. S. 88, 100; Western Chemical Co. v. United States, 271 U. 
S. 268, 271; Virginian Railway Co. v. United States, 272 U. S. 658, 
663 ; Assigned Car Cases, 274 U. S. 564, 580; Merchants Warehouse 
Co. v. United States, 283 U. 8. 501, 508; Crowell v. Benson, 285 
U. S. 22, 50, 51. 


T. W. Van Metre, Professor of Transportation in the School of 
Business of Columbia University, in a book published in 1939, ‘‘Trans- 
portation in the United States,’’ said of the Commission: 


‘‘There is no other agency of the federal government that has a 
better ‘record’ than the Interstate Commerce Commission. No 
question has ever been raised concerning the Commission’s honesty, 
sincerity and devotion to duty. There is probably no other agency 
in Washington that has worked so hard or accomplished so much as 
the Interstate Commerce Commission. ”’ 


Former Congressman James M. Beck of Pennsylvania, who was 
once a practitioner before the Commission and Solicitor General of the 
United States, said of the Commission : 


‘‘In my judgment, the I. C. C. is the most over-praised and under- 
criticized bureau of the government.’’ (Part 5, Senate Report No. 
1182, 76th Congress, 3d Session, re S. Res. 71, 74th Congress) 


The November, 1948, issue of Railway Progress, published by the 
Federation for Railway Progress, is devoted principally to the Interstate 
Commerce Commission, and in part is sharply critical of the Commission 
and certain of its policies. It has some interesting reading. 

The Commission seldom responds to criticism. Generally it makes 
no answer to critics of the Commission as a whole or of individual Com- 
missioners. A good reason for that policy generally is found in the text 
of the critic. 
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Proposals To Create A Federal Department of 
Transportation 
(PART 11) 
By JoHuNn DIcKINSON * 


Let consideration be given for a moment to what may be expected to 
happen immediately on the setting up of a new cabinet department, such 
as the proposed Department of Transportation. A group of old bureaus 
hitherto located elsewhere, either in commissions or in other Govern- 
ment departments, would suddenly find themselves aggregated together 
into the new unit. A large number of bureau chiefs and sub-chiefs, and 
an even larger number of government employees,—clerks, examiners, 
statisticians, inspectors, etc..—would thus find themselves brought to- 
gether for the first time under common supervision. Inevitably not all 
the old parts of the new organization would fit harmoniously. There 
would be gaps between, functions, overlappings of other functions, cer- 
tain bureaus would be overloaded and others would find themselves at 
first with little to do. What would be the consequence? ; 

Two results would almost certainly follow: first, new agencies 
would spring up within the department to ‘‘coordinate’’ the functions of 
the old ones, and secondly, those bureaus which found themselves with 
relatively little work to do would either create new jobs, or supposed 
jobs, for themselves, or would have such jobs created for them by the 
coordinating agency. There would be an immediate thinking up of new 
things for the new department to do. This is the way in which bureau- 
eracy grows. The result is not a mere increase in the government pay- 
roll, with consequent additions to the burden on the taxpayer; an even 
more undesirable result is that the process entails constant and often 
needless extension of the functions and activities of government into 
the affairs of private individuals and enterprises. 

It is practically certain that the establishment of so important a 
new agency as a cabinet department in any field of governmental regu- 
lation would at once result in the new department thinking up new 
powers to exercise, and new policies upon which to base an extension of 
its powers. There is no reason to suppose that the pattern would be 
different if the new department were a Department of Transportation. 
Whatever the intention of those who might bring about the establish- 
ment of such a Department, it is inevitable that a step of this character 
would give immediate impetus to a vast further assumption by govern- 
ment of the functions of management in the transportation industry. 





* Mr. Dickinson is Vice-President—General Counsel, The Pennsylvania Railroad 
Company, Philadelphia, Pennsylvania. 

This article has been divided into two parts for the purposes of publication. 
The first half of the article appears in the December, 1948 issue of the ICC Practi- 
TIONERS’ JOURNAL. 
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If this is what is desired, the department should be presently established, 
If it is not desired, the proposal should be rejected. 

There is an additional reason for expecting that the transfer of 
powers from the Interstate Commerce Commission to a Department of 
Transportation would result in a large-scale assumption by the new 
department of the management of the transportation industries affected 
by the transfer. This is that cabinet departments of the government, as 
distinguished from independent commissions, are for the most part di- 
rectly concerned with the management and operation of government 
enterprises rather than with regulation, and are thus habituated and 
conditioned to the exercise of operational and managerial functions. The 
structure and setup of the departments conform to managerial rather 
than regulatory lines. With such a new department suddenly injected 
into the transportation field, it is difficult to conceive the possibility that 
it would not at once reach out and take over the actual management of 
transportation in some of its most important aspects. 

In comparison with the broad fundamental considerations which 
have here been reviewed, some of the arguments which are frequently 
advanced in favor of a proposed Department of Transportation would 
seem to have only minor significance. Such are the arguments, for ex- 
ample, that all the agencies of government which deal with a particular 
subject-matter ought to be in a single unit and under a common head, 
or Secretary Morganthau’s argument that a Department of Transporta- 
tion would be able to act ‘‘more vigorously’’ than the Interstate Com- 
merce Commission. So far as the latter argument is concerned, an 
appropriate answer would be that there is no reason for supposing it to 
be sound. If ample authority to accomplish a desired result is vested 
in the Commission, and the Commission is efficiently organized internal- 
ly,—as in fact it is,—there is no reason to suppose that it will fail to 
exercise its authority in a case where a cabinet officer could be depended 
upon to do so. 

So far as relates to the other argument, that all the governmental 
agencies dealing with a single subject-matter should form parts of a 
common department, it is submitted that this argument, in the broad 
and abstract form in which it is presented, has no necessary validity. 
For example, there would obviously be no reason for placing in the same 
government department the supervision of Army pack mules in North 
Africa, the Alaska Railroad, buses in the national parks, and the oil 
tankers of the Navy because all have to do with transportation. There 
is no necessary reason to place in the same agency the collection of 
statistics relating to transportation by the Interstate Commerce Com- 
mission, which collects them for one purpose, and by the Bureau of 
Foreign and Domestic Commerce, which compiles them for entirely 
different purposes. However, as stated above, it is believed that what- 
ever view may be taken with respect to these arguments, they rest on 
grounds which are relatively trivial when viewed in the light of the 
broader and more important matters discussed above. 

In the light of that discussion, it is submitted that to establish a 
Department of Transportation under a Cabinet Secretary, and transfer 
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to such department all or a part of the regulatory functions now ex- 
ercised by independent quasi-judicial commissions, would be to invite the 
sacrifice of the transportation industries to other interests which can 
command wider political support and would, in effect, make transporta- 
tion in the end a football of politics. 


III. 


The proposal for establishing a Federal Department of Transpor- 
tation generally contemplates consolidating governmental functions 
with respect to all forms of transportation in a single agency. Trans- 
portation by rail, water, pipe line, highways and air would all be brought 
under the purview of the new Department. This is an essential feature 
of the general proposal and one of the principal arguments usually ad- 
vanced in its favor. Thus Commissioner Johnson, in his argument last 
March before the Senate Subcommittee, expressed the view that: 


‘*... when we stop to reflect that there are today 29 departments, 
boards, bureaus, agencies, and Government corporations exercising 
91 types of control of one form or another over railroads, water 
carriers, highway carriers, air lines and pipe lines. . ., we must con- 
clude that, with so many Government agencies involved, there are 
hazards of serious conflict and extreme harassments to the trans- 
portation industry. . . 

‘From my own experience as Director of the O. D. T. I know 
that these harassments and conflicts exist in copious quantity, for I 
have had more difficulty in keeping these various governmental 
agencies in line and in their place than I have had in dealing with 
the countless difficulties arising from the operation of the various 
types of transportation. A Department of Transportation would 
cure these difficulties.’’ * 


The basic question thus presented is whether it is in fact desirable, 
as Commissioner Johnson and others have assumed, that in order to 
iron out possible conflicts of policy and administration, the various types 
of regulation and other governmental action with respect to all forms of 
transportation should necessarily be consolidated and centralized in a 
single governmental agency. 

In this connection it is to be first of all noted that under the existing 
distribution of such functions, among a variety of governmental agencies, 
there is by no means such a water-tight separation between the different 
types of transportation as is generally assumed. Thus, under the pres- 
ent system the Interstate Commerce Commission, which is the principal 
regulatory agency of the Government in the transportation field, has 
jurisdiction not only over the railroads, but also to a wide extent over 
pipe lines, domestic water carriers, and commercial motor vehicles. 

To be sure, the authority of the Commission over the different vari- 
ties of transportation is not uniform, and varies in extent. It enjoys 





* Hearings on S. 1812, March 9, 1948, pp. 6-7 of mimeographed statement of 
Colonel Johnson. 
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what may be called full power over the railroads in the sense that it 
exercises practically all the functions with respect to the railroads which 
are vested in the Federal Government. This is not quite completely so, 
since the Reconstruction Finance Corporation has certain powers with re- 
spect to making loans to railroads. So in the motor vehicle field the 
Commission has practically complete regulatory power. It also has regu- 
latory power over rates, tariffs, discrimination in services and charges, 
and other like matters in the field of domestic or interstate water trans- 
portation, but not with respect to water carriers engaged in foreign 
commerce. It has regulatory power over the rates and accounts of pipe 
lines. 

It is, of course, true that with respect to practically every type of 
transportation there are certain governmental functions which are lodged 
in other agencies of the Federal Government than the Commission. 
Thus, as pointed out above, the Reconstruction Finance Corporation is 
authorized to extend certain k‘nds of financial relief to railroads. The 
Public Roads Administration of the Federal Works Agency is charged 
with the function of expending vast sums for the construction of high- 
ways which are utilized not only by private automobiles, but also by 
commercial motor vehicles, and thus contribute largely to the success of 
this form of transportation. The United States Maritime Commission 
is empowered to administer construction and operating subsidies for 
the benefit of vessels engaged in foreign commerce, as well as to regulate 
rates and charges of carriers engaged in such commerce. This Com- 
mission is further authorized to engage in the actual business of operat- 
ing steamship lines and is empowered to administer and operate docks, 
piers, warehouses, wharves, and terminal facilities, as well as to provide 
marine and war risk insurance. The Inland Waterways Corporation, 
now included in the Department of Commerce, operates government- 
owned barge lines on certain interior waters. The Office of Merchant 
Marine Safety, which is now a part of the Coast Guard in the Treasury 
Department, supplies and maintains aids to navigation, such as light- 
houses, buoys, and other channel markers. 

What is at once apparent from the list of functions just reviewed 
is that practically all of them are what may be called promotional or 
assistive, rather than regulatory. They all involve the expenditure of 
government funds in aid of one or another form of transportation, and 
the function of the agencies involved is to administer such expenditures 
rather than enforce regulatory requirements. In two instances the 
government activities involved are operational in a direct sense,—i.e., 
involve the conduct of an actual transportation business by the Govern- 
ment. This is the case with the federal barge lines and the steamship 
lines in foreign commerce operated by the Maritime Commission. In 
other instances the Government is supplying aid to private transporta- 
tion enterprises as, for example, by building the highways upon which 
commercial vehicles operate, providing the lighthouses and buoys which 
safeguard privately operated steamships, and providing subsidies to 
water carriers engaged in foreign commerce. 
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It is interesting to note that these promotive or assistive functions 
are generally lodged in agencies separated from those which exercise the 
regulatory functions. In the case of water-borne foreign commerce, 
there is a union of the promotive and regulatory functions in the same 
agency, viz., the Maritime Commission. The setup with respect to com- 
mercial air transport is peculiar. Certain promotive as well as regula- 
tory functions are lodged in the Civil Aeronautics Administration, which 
is a bureau of the Department of Commerce, while other functions more 
purely regulatory are vested in the Civil Aeronautics Board, which ranks 
as one of the independent administrative commissions like the Inter- 
state Commerce Commission. 

As thus reviewed, the distribution of functions now exercised by the 
Federal Government in the transportation field may seem to be unneces- 
sarily complex, but if properly analyzed, a certain logic will be seen to 
underlie the complexity. This logic rests on a two-fold principle of 
distinction : first, a distinction between regulatory functions on the one 
side and promotive or operational functions on the other ; and, secondly, 
a distinction between the different forms or varieties of transportation. 

From this standpoint it will be apparent that almost all the regu- 
latory functions of the Federal Government with respect to transporta- 
tion are now concentrated in the Interstate Commerce Commission, with 
but two important exceptions, viz., the regulatory functions having to 
do with air commerce, and those having to do with water-borne foreign 
commerce. 

On the other hand, the promotional or operational functions of the 
Government are not concentrated at all, but are kept distinct for differ- 
ent forms of transport in a number of separate governmental agencies, 
viz., the Public Roads Administration of the Federal Works Agency for 
motor transport; the Civil Aeronautics Administration for air trans- 
port; the Maritime Commission for shipping engaged in foreign com- 
merce; and the Office of Merchant Marine Safety for water-borne com- 
merce generally. It may be noted that the Federal Government engages 
in practically no promotional or assistive activities whatever with refer- 
ence to transportation by railroad or pipe line. 

The foregoing analysis can be simplified by saying that for each of 
four types of transport, viz., rail, pipelines, foreign water-borne com- 
merce, and air, there is, to all intents and purposes, but a single govern- 
ment agency with which the carriers in that special field must deal. 
Thus, the railroads and pipelines have only to deal with the Interstate 
Commerce Commission ; the water carriers engaged in foreign commerce 
have only to deal with the Maritime Commission; and the air carriers 
have only to deal with the two-headed air-commerce setup, consisting of 
the Civil Aeronautics Board and the Civil Aeronautics Administration. 
On the other hand, commercial motor carriers are dependent, in part, 
upon the Interstate Commerce Commission, and, in part, upon the poli- 
cies of the Public Roads Administration, while domestic water carriers 
must divide their attention between the Interstate Commerce Commis- 
sion and the Maritime Commission. 
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The issue which is now raised by the proposal to establish a Federal 
Department of Transportation is whether or not all the regulatory as 
well as promotional activities of the Federal Government with respect 
to all the various forms of transportation should be concentrated in a 
single agency ; or at least concentrated in a single executive department, 
supplemented as to rate-matters by an administrative commission in the 
manner outlined by Commissioner Johnson.* 

Two questions are presented : 


(1) Whether the present practice of having different federal 
agencies for dealing with different types of transportation is sound and 
should be maintained ; and 

(2) Whether the distribution of functions between different agen- 
cies based on the distinction between regulatory functions and promo- 
tional functions is sound and should be maintained. 


It is submitted that neither of these two questions should or can be 
decided wholly or mainly on abstract ground; practical considerations 
must preponderate. 

From a practical standpoint, there are at any given time one or 
more types of transportation which make a special appeal to the public 
interest and therefore to the policy of the government. This policy is 
reflected in a concrete way by the institution and continuance of pro- 
motional, assistive or operational functions, such as those illustrated 
above, for the benefit of the favored types of transportation agencies. 

This has always been true for example, with respect to foreign 
water-borne commerce. The desirability of maintaining a merchant 
marine engaged in foreign commerce is something which has always in- 
volved much more than considerations of fair rates, equality of service, 
adequacy of facilities, and the like. Rightly or wrongly, it has been con- 
sidered as implicated in questions of national honor, prestige and power. 
Accordingly, the governmental agency charged with action in this field 
bases its decisions on considerations quite different from those which are 
normally involved in regulatory or promotional governmental action in 
other fields. 

It is thus quite appropriate that a separate agency should be charged 
with the administration of government policy in this field of water-borne 
foreign commerce. It would be entirely inappropriate, for example, for 
an agency like the Interstate Commerce Commission, which is conditioned 
to concern itself with the question of the fairness of rail, motor and 
domestic shipping rates in the United States, to have to decide whether, 
from a national point of view, it would be advantageous to maintain an 
American line of steamships to Australia or to Egypt. The nature of 
the questions that are at issue in the two instances is so dissimilar that, 
although something that can be called transportation is involved in both 
cases, it would be inappropriate to expect that they should be competent- 
ly handled by the same agency. 





*See supra, pp. 208-9, December issue I. C. C. P. Journat. 
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In a somewhat similar way, all questions at the present time which 
concern commercial air transport can only be treated as belonging in a 
class all themselves. When commercial air transport was in its infancy 
as an industry and was making an enormous sentimental appeal to the 
emotions of the people everywhere, there became rooted into the law 
statutory provisions for the extension of a generous measure of public 
fnancial assistance to that transportation agency. The general public 
expectation and demand that the Government make every effort to de- 
velop the prospects of aviation was the basis for this policy of promo- 
tion and aid, which is still being administered. In the effort to develop 
these aviation possibilities, which were looked upon as limitless, the op- 
eration of ordinary economic considerations and discretion was—and 
is—left far behind. So long as this especially favorable policy toward 
the air industry is continued—and the advocates of a Department of 
Transportation do not propose its discontinuance—the Agency adminis- 
tering the policy cannot be guided by cold-blooded economic principles. 

This situation would seem entitled to have a conclusive bearing 
upon whether or not governmental policy with respect to commercial 
aviation should be administered by the Interstate Commerce Commis- 
sion. That Commission, in its proper and normal field of activity, is not 
supposed to be a promotional agency, but a regulatory body charged 
with applying those economic principles which can be expected to re- 
sult in the maintenance of an efficient and economical transport system. 
If such a body, in its usual field of activities, were to apply the type of 
government policy which at the moment is followed in connection with 
the air commerce industry, its usefulness would be at an end, and it 
would be guilty of faithlessness to its trust. On the other hand, if it 
did not apply such a policy in relation to air transport, it would like- 
wise be charged with faithlessness to its trust. In other words, it could 
not perform both functions without being a Dr. Jekyl and Mr. Hyde. 
This being the case, the conclusion seems required that it would be not 
only inappropriate, but harmful, to vest in the Interstate Commerce 
Commission either regulatory or promotive functions with respect to 
commercial air transport. 

From what has just been said, it is submitted that sound policy re- 
quires that the functions of the Federal Government with respect both 
to commercial air transport and water-borne foreign commerce should 
continue to be exercised by separate agencies charged solely with re- 
sponsibility in each of those fields, and that no fruitful result can be ex- 
pected to follow from attempting to combine these agencies or consoli- 
date their functions in some general governmental body having over-all 
responsibility for the transportation problem as a whole. If, at any time, 
the separate agencies vested with authority in the field of air transport 
or foreign shipping should be thought to be becoming too enthusiastic 
in pursuit of their limited objective, the only effective and satisfactory 
restraint which can be imposed upon them will be by Congressional 
action. Any attempt to impose such restraint inside the four-walls of 
a single overall agency would, it is believed, but result in producing in- 
tolerable friction and strains within the agency so that the conflict would 
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come before Congress, and in the end have to be resolved by it in any adv: 
event. port 

It is submitted that commercial air transport and foreign ocean- bala 
borne commerce are the two forms of transportation which present the that 
special features outlined above in a degree not equalled by any other line 
form of transportation. However, for the moment, government policy sion 
toward commercial highway transport is marked, although to a lesser 
degree, by some of the same elements of peculiarity. While the motor bee 
transport industry was not tinged in the public mind with anything like ass 
the same elements of sentiment and romance as were air transport and een 
foreign ocean-borne commerce, it was nevertheless the subject of much pote 
popular optimism and expectation with respect to its ultimate possibili- feu 
ties and this is still reflected by a government policy of financial as- mn 
sistance. As a result, it now occupies a two-fold position. On the one dow 
hand, it forms a not unimportant part of the practical, everyday trans- mal 
portation facilities on which the economic life of the nation depends; og 
and, on the other, it continues to enjoy a special degree of government of @ 
favor. To this extent, federal policy in the field of motor transport can of t 
hardly be administered with the same cold-blooded concentration on rail 
economic facts which is supposed to be the rule of public regulation in tar 
the railroad field. 

In spite of this, Congress has committed the entire scope of federal we 
motor carrier regulation to the same agency which regulates the rail- TeR 
roads, viz., the Interstate Commerce Commission, and for reasons here- ue 

; inafter to be given it will be seen to have been wise in doing so. Many of cha 

° those who are still prejudiced in favor of motor transport in contrast oth 
with carriage by rail have opposed, and still oppose, the regulation of bea 
motor carriers by the Interstate Commerce Commission, which they tot 
charge with being ‘‘railroad-minded.’’ However, the motor carriers of 
enjoy a highly important advantage not enjoyed by the railroads in tha 
that they profit so largely by the activities of the Public Roads Adminis- Co 
tration. The Public Roads Administration is, of course, not supposed to wh 
have the needs of commercial highway carriers primarily in view. Its ty 
function is to supply arteries of travel for the private automobile owner alil 
and the public generally. However, the highways so supplied are avail- re 
able for the use of the commercial trucker or bus-operator. The advan- the 
tage which the commercial motor carrier enjoys in this respect over the - 
railroads more than compensates him for any disadvantage that he may 
suffer by being subject to the same regulatory authority as the railroads. ap) 

In spite of this advantage in favor of the motor carrier, the Inter- 
state Commerce Commission under the present arrangement stands in a loe 
position where it can maintain a reasonable relationship in rates and tra 
service between highway and railroad transportation for the benefit of dis 
the public and to that extent prevent either from injuring the other. If bet 
the commercial trucker, like the airlines and the steamship lines in for- act 
eign commerce, were solely subject to the regulation of an agency that mc 
was primarily interested in promoting this particular form of transpor- 
tation, the result, when taken in conjunction with the large public ex- the 


penditures on roads and highways, would be almost certain to unduly 
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advance the interests of motor transportation to a point where the trans- 
portation facilities of the country would readily become intolerably un- 
balanced in favor of highway transport. It would, therefore, appear 
that Congress has been wise in subjecting the commercial trucks and bus 
lines to the regulatory authority of the Interstate Commerce Commis- 
sion. 

With respect to domestic waterlines, Congress has not in the past 
been under any special pressure to adopt a policy unduly promotional or 
assistive in character for this form of transportation. In the last half 
century the chief importance of the domestic waterlines has been as a 
potential source of destructive competition for the land carriers, par- 
ticularly the railroads. The waterlines,for the sake of short-sighted and 
immediate gains, have too frequently, by their competition, brought 
down rates at water-competitive points to a level incompatible with the 
maintenance of a financially sound and efficient system of railroad trans- 
portation. It would, therefore, seem entirely expedient in the interest 
of a sound national transportation system that the regulation of the rates 
of these carriers should be committed to the same agency which regulates 
railroad and motor rates, so that all three kinds of rates can be main- 
tained in a proper relationship. 

Here again, as in the case of commercial motor transportation, it 
would appear that Congress has followed sound policy in placing the 
regulation of domestic water rates in the hands of the Interstate Com- 
merce Commission, where they can be kept in balance with the rates 
charged by other types of domestic transport. At the same time, many 
other problems of regulation connected with domestic water transport 
bear a much closer affinity to problems of foreign water transport than 
to the problems of domestic transport by land. This is true, for example, 
of provision for safety devices, boiler inspection, and the like. The fact 
that the rates of domestic water carriers are regulated by the Interstate 
Commerce Commission does not supply any particularly good reason 
why the Commission should also regulate those matters of maritime safe- 
ty which are common to domestic and foreign water-borne commerce 
alike. Accordingly, it is submitted that Congress has again pursued 
sound policy in not committing to the Interstate Commerce Commission 
the supervision of marine safety in the field of domestic water-borne 
commerce. 

From what, has been said up to this point, two conclusions would 
appear to follow: 


(1) That there are compelling reasons of government policy for 
locating all governmental functions with respect to certain types of 
transportation, e.g., air transport and ocean commerce, in separate and 
distinct agencies, and that there are also sound reasons for dividing 
between different agencies the regulatory activities and the promotional 
activities of government with respect to other types of commerce, viz., 
motor vehicle commerce upon the highways; and 

(2) That the scheme followed by Congress, and now embodied in 
the statutes, for distributing these various functions among different 
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agencies is, in the main, a soundly practical one conforming to the basic 
considerations which continue to govern the different cases. 


If these conclusions are in fact valid, then what is to be said of a 
proposal which would consolidate all the functions of the Federal Goy- 
ernment with respect to all forms of transportation in a single unified 
agency or department, assisted and supplemented by a single commis. 
sion? If what has here been said is sound, the inevitable result to be 
expected from such consolidation would be confusion, inefficiency, and 
general dissatisfaction. If, for example, the promotion and regulation 
of air transport were committed to the same officials who are charged 
with the regulation of railroad transportation, one of two results would 
inevitably follow. If they attempted to deal with air carriers in the 
same cold-blooded way in which they regulate the railroads, they would 
be excoriated before the public as faithless to their trust, and they would 
in no short time be attacked before Congress. If, on the other hand, they 
did what was expected of them in the field of air transportation, they 
would have to neglect and ignore the other forms of transportation 
committed to their charge to such an extent that the public interest in 
the maintenance of adequate rail traffic and highway traffic would in- 
evitably suffer. 

If government regulation and promotion of all forms of transporta- 
tion were to be combined in a great unified agency, the opportunities for 
public dissatisfaction would be multiplied to the point where the fune- 
tioning of the agency would certainly be paralyzed. The partisans of 
each form of transportation, and those mainly interested in one form 
of transportation as contrasted with another, would surely charge that 
the unified agency was ignoring that form of transportation insofar as 
it paid attention to other forms, or did anything to protect their inter- 
ests. This would be especially true in the case of air commerce, foreign 
ocean-borne commerce, and, to a limited extent, highway commerce. 
The conflict which is now occasionally apparent between the separate 
agencies dealing with these different subject matters would be intensi- 
fied if the conflict were transferred within the walls of a single agency. 
At the same time, the clamor of the partisans of the different forms of 
transportation to man the new Department with personnel favorable to 
themselves would probably result in its being made up mainly of avia- 
tion experts and enthusiasts, with a plentiful sprinkling of ocean steam- 
ship operators and truckers; whereas its most important economic fune- 
tion, from the standpoint of the country as a whole, would still remain 
the regulation of the railroads. 

It is submitted that no good ean be expected to result from combin- 
ing things which belong together only verbally and are widely different 
in all practical respects; that no public advantage would accrue from 
the collection of a heterogeneous assemblage of diverse and incompatible 
functions under the name of unity. 

For present purposes, the regulation of air commerce and ocean- 
borne foreign commerce should therefore be left where they are at pres- 
ent located in separate boards and commissions. The Interstate Com- 
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merce Commission should neither be weakened by the removal from it 
of functions which it can properly exercise, nor should it be swamped 
by the addition of incongruous and inappropriate functions. Above all, 
its independence should not be impaired by placing it within a depart- 
ment or subjecting it to the supervision of a cabinet officer. 

The conclusion is implicit in what has hitherto been said that the 
promotional, no less than the regulatory functions of government, should, 
for the present, be retained in separate agencies for different types of 
transportation, viz., in the Civil Aeronautics Board for aviation, the 
Maritime Commission for foreign shipping and the Public Roads Ad- 
ministration for highway transport. The suggestion is sometimes made 
that while the regulatory governmental functions should be kept sepa- 
rate, there should be consolidated into a single agency all governmental 
promotional functions which involve the expenditure of public money 
for the promotion of the different types of transport. This would mean, 
for example, that the same agency would determine, and supervise the 
expenditure of, appropriations for subsidies to air lines and ships and 
for the construction of public roads and canals. The argument in favor 
of such consolidation is that in this way it would be possible to effect a 
more intelligent coordination of the different transportation purposes 
for which the Government is spending public money. 

Against this proposal arguments are supplied by many of the con- 
siderations already advanced in this paper. It is not believed, for ex- 
ample, that the very active public advocates of civil aviation and trans- 
ocean shipping would be content to have the monies which are expended 
by the Government for these purposes determined in the first instance 
by the same agency which allots money for road building; nor, similarly, 
would the interests which favor road building be willing to have the 
estimates for that purpose initially determined by aviation or shipping 
enthusiasts. 

Possibly, however, in this field of government expenditure some 
improvement over the present haphazard and uncoordinated situation 
might be effected through a device less drastic than the consolidation into 
asingle agency of all governmental promotional activities in the trans- 
portation field. This alternative would be to establish by law a coordi- 
nating committee or council, possibly in the Bureau of the Budget, to 
supervise and coordinate the requests for governmental appropriations 
in behalf of the different types of transport. On such a board each 
agency dealing with a different type of transport in the exercise of as- 
sistive or operational functions should be represented, e.g., the Inter- 
state Commerce Commission, the Maritime Commission, the Civil Aero- 
nautics Administration, the Public Roads Administration and the Inland 
Waterways Corporation. It would be the function of this board to work 
out from year to year a coordinated program of government expendi- 
tures, and its recommendations might be expected to carry great weight 
with the Bureau of the Budget, the President, and the Congress. 

___ It is believed that the effectiveness of such a board would be dim- 
inished by any effort to givad it mandatory authority, while the restric- 
tion of its function to that of recommendation would prevent it from 
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assuming supervisory powers. This, it is believed, would be a real ad- 
vantage, since it would avoid the violent internal clashes which would 
almost certainly occur if any single administrative agency were vested 
with power to deny governmental aid to certain forms of transportation 
while allocating such aid to others. 

It is submitted that the establishment of such an advisory board or 
council would accomplish all that can be reasonably expected in improv. 
ing the present situation in the field of government expenditures for the 
promotion of transportation. So far as relates to the field of govern- 
ment regulation, there is room for the consideration of minor but im- 
portant improvements in detail. For example, in connection with the 
Interstate Commerce Commission, the time has certainly come when the 
salary of its members should be greatly increased and somewhat more 
care exercised in their selection. It is from reforms of this kind that real 
and substantial improvements are to be expected, rather than from the 
mere regrouping of functions into novel aggregations. 
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COMMITTEE APPOINTMENTS 
1948-49 


Executive 


Chester C. Thompson, (B), Chairman, President, American Water- 
ways Operators Association, 1319 F Street, N. W., Washington 4, D. C.; 
Roland Rice, (A), First Vice-President, General Counsel, Association 
of American Railroads, Transportation Building, Washington 6, D. C.; 
J.K. Hiltner, (B), Secretary, G. T. M., U. S. Pipe & Foundry Company, 
Burlington, N. J.; Charles E. Bell, (B), Treasurer, Investment Build- 
ing, Washington 5, D. C.; Harry C. Ames, (A), Past President, Trans- 
portation Building, Washington 6, D. C.; R. Granville Curry, (A), Past- 
President, Southern Building, Washington 5, D. C.; Horace L. Walker, 
(A), Past-President, General Counsel, The Chesapeake & Ohio Railway 
Company, 1500 First National Bank Building, Richmond 10, Virginia; 
W. L. Grubbs, (A), Vice-President, General Counsel, Louisville & Nash- 
ville Railroad Company, 1017 L. & N. Building, Louisville 1, Kentucky; 
Albert A. Mattson, (A), Vice President, Koppers Company, Koppers 
Building, Pittsburgh 19, Pennsylvania. 





Admission to Practice before |. C. C. 


Joseph C. Colquitt, (A), Chairman, American Trucking Associa- 
tions, 1424—16th Street, N. W., Washington 6, D. C.; John Corcoran, 
(A), Washington Building, Washington 5, D. C.; Paul H. Hardin, (B), 
A. T. M., Coca Cola Company, 310 North Avenue, N. W., Atlanta, 
Georgia; Paul H. Johansen, (B), Cannon Mills, 801 Mills Building, 
Washington 6, D. C.; H. Merle Mulloy, (A), General Solicitor, Reading 
Railway System, 415 Reading Terminal, Philadelphia 1, Pennsylvania; 
E. L. Peterson, (A), Transportation Assistant, The Board of Trade, 
Board of Trade Building, Kansas City 6, Missouri; Thomas L. Preston, 
(A), General Solicitor, Association of American Railroads, Transporta- 
tion Building, Washington 6, D. C.; Edward D. Sheffe, (B), T. M., 
Esso-Standard Oil Company, 15 West 51st Street, New York 19, N. Y.; 
Rene A. Stiegler, (B), 323 Magazine Street, New Orleans 12, Louisiana. 





Education for Practice 


_ dack Garrett Scott, (A), Chairman, 8839—17th Street, N. W., Wash- 
ington 6, D. C.; Joseph G. Cooper, (A), Bethlehem Steel Company, 701 
East 3rd Street, Bethlehem, Pennsylvania; Frederick M. Dolan, (A) 
Southern Building, Washington 5, D. C.; Eric E. Ebert, (B), 114 Bran- 
ford Place, Newark 2, N. J.; Allan P. Matthew, (A), 1500 Balfour Build- 
ing, San Francisco, California; J. H. McGalin, (B) 952 Gotton Belt 
Building, St. Louis 2, Missouri; Paul M. Ripley, (B), American Sugar 
Refining Company, 120 Wall Street, New York 5, N. Y.; W. G. Stone, 
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(B), Port Director, Sacramento-Yolo Port District, 312 Court House, 
Sacramento 14, California; J. H. Tedrow, (A), Transportation Com- 
missioner, The Chamber of Commerce, 1028 Baltimore Street, Kansas 
City 6, Missouri. 





Membership 


L. E. Luth, (B), Chairman, Director of Traffic, National Battery 
Company, E1201 First National Bank Building, St. Paul 1, Minnesota; 
W. W. McCoubrey, (B), Port of Boston Authority, Commonwealth Pier 
5, Boston 10, Massachusetts; Paul Smith, (A), Dorr, Hammond, Hand 
& Dawson, 61 Broadway, New York 6, N. Y.; John R. Wall, (A), Balti- 
more & Ohio Railroad, Baltimore & Ohio Building, Baltimore 1, Mary- 
land; Donald O. Moore, (B), Chamber of Commerce, 411 Seventh Ave- 
nue, Pittsburgh 19, Pennsylvania; Henry E. Ketner, (A), State Planters 
Bank Building, Richmond, Virginia; Russell I. Miles, (B), T. M., Ameri- 
ean Cast Iron Pipe Company, 2930 North 16th Street, Birmingham 2, 
Alabama; Clarence A. Mitchell, (B) Commissioner, Memphis Freight 
Bureau, 90 South 2nd Street, Memphis 3, Tennessee; Dewey T. Meyers, 
(B), Huron Portland Cement Company, 1325 Ford Building, Detroit 
26, Michigan; W. P. Hoxie, (A) 1000 Waterloo Building, Waterloo, 
Iowa; F. H. Cross, (B), Division T. M., General Mills, S. W. Division, 
P. O. Box 991, Oklahoma City, Oklahoma; Samuel J. Wettrick, (A), 
805 Artie Building, Seattle, Washington; James P. Kenny, (B), P. 0. 
Box 1645, Houston 1, Texas; Robert C. Neill, (A), P. O. Box 2706, Los 
Angeles 54, California; William W. Anderson, (B), The Dorr Compa- 
ny, 824 Cooper Building, Denver 2, Colorado; Harold W. Ansell, (B), 
G.T.M., Utah-Idaho Sugar Company, Box 2010, Salt Lake City 13, 
Utah. 





Edward H. DeGroot, Jr., (A), Chairman, Colorado Building, Wash- 
ington 5, D. C.; George Boulineau, (B), T. M., Atlanta & West Point 
Railroad, 4 Hunter Street, S. E., Atlanta 3, Georgia; Robert N. Burech- 
more, (A), 2106 Field Building, Chicago 3, Illinois; Henry D. Boynton, 
(A), New York, New Haven & Hartford Railroad, 54 Meadow Street, 
New Haven 6, Connecticut ; T. C. Burwell, (B), P. O. Box 151, Decatur 
60, Illinois; Lloyd B. Hughes, (B), 21 Elston Court, Oakland, Cali- 
fornia; Henry R. Montecino, (B), 841 North 6th Street, Baton Rouge 
8, Louisiana; E. George Siedle, (B), Armstrong Cork Company, Liberty 
Street, Lancaster, Pennsylvania; I. T. Williams, (B), P. O. Box 1106, 
Tallahassee, Florida. 





Nominations 


Donald Macleay, (A), Chairman, 1625 K Street, N. W., Washington 
6, D. C.; Clayton F. Devine, (B), Silica Sand Traffic Association, 327 
South LaSalle Street, Chicago 4, Illinois; James P. Haynes, (B), Board 
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of Trade, 1010 Columbia Building, Louisville 2, Kentucky; Thomas F. 
Lynch, (A), United States Steel Corporation, 71 Broadway, New York, 
N. Y.; Herman Mueller, (B) City Hall & Court House, St. Paul 2, Min- 
nesota; Arthur M. Ribe, (B), 600-7 Woodward Building, Birmingham. 
Alabama; Richard H. Specker, (B), Executive Vice-President, National 
Water Carriers Association, Inc., Southern Building, Washington 5, 
D. C.; Carl G. Stearns, (A), Second National Bank Building, Houston 2, 
Texas; James W. Wrape, (A), Sterick Building, Memphis 3, Tennessee. 





Procedure 


Edwin A. Lucas, (A), Chairman, General Solicitor, The Pennsyl- 
vania Railroad Company, 1740 Broad Street Station Building, Phila- 
delphia 4, Pennsylvania; Edwin H. Burgess, (A), Vice-President, Balti- 
more & Ohio Railroad, Baltimore 1, Maryland; Roy V. Craig, (B), G. T. 
M., Allied Mills, Board of Trade Building, Chicago 4, Illinois; Perry R. 
Moore, (A), 1100 First National-Soo Line Building, Minneapolis 2, 
Minnesota; L. F. Orr, (A), 1401 Arcade Building, St. Louis 1, Missouri; 
I. W. Preetorius, (B), Freight Traffie Consultant, 20 North Wacker 
Drive, Chicago 6, Illinois; E. L. Hart, (B), 304 Chamber of Commerce 
Building, Atlanta 3, Georgia; Richard T. Wilson, Jr., (A), Assistant 
General Attorney, The Chesapeake & Ohio Railway, 1500 First National 
Bank Building, Richmond 10, Virginia; Denton Jolly, (A), Terminal 
Tower Building, Cleveland 13, Ohio. 





Professional Ethics & Grievances 


Lawrence Chaffee, (A), Chairman, The Chesapeake & Ohio Rail- 
way, P. O. Box 6119, Cleveland 1, Ohio; Helen W. Munsert, (A), 2106 
Field Building, Chicago 3, Illinois; John F. Finerty, (A) 120 Broadway, 
New York 5, N. Y.; J. Carter Fort, Jr., (A), 1110 Shoreham Building, 
Washington 5, D. C.; Wilmer A. Hill, (A), Transportation Building, 
Washington 6, D. C.; Porter L. Howard, (B), G. T. M., Sun Oil Com- 
pany, 1608 Walnut Street, Philadelphia, Pennsylvania; Edward A. 
Kaier, (A), Director of Public Relations, The Pennsylvania Railroad 
Company, Philadelphia 4, Pennsylvania; Irving F. Lyons, (B), Cali- 
fornia Packing Corporation, 101 California Street, San Francisco 19, 
— A. L. Reed, (A), 1030 Mercantile Bank Building, Dallas 1, 
exas. 





SPECIAL COMMITTEES 
Appointment of Interstate Commerce Commissioners 


R. Granville Curry, (A), Chairman, Southern Building, Washing- 
ton 5, D. C.; J. Carter Fort, (A), Vice-President, Association of Ameri- 
can Railroads, Transportation Building, Washington 6, D. C.; Edgar 8. 
Idol, (A), General Counsel, American Trucking Associations, Inc., 
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1424—16th Street, N. W., Washington 6, D. C.; Giles Morrow, (A), Gen. 
eral Counsel, Freight Forwarders Institute, Dupont Circle Building, 
Washington 6, D. C.; Wilbur LaKRoe, Jr., (A), Investment Building, 
Washington 5, D. C. 





To Cooperate with Regional Chapters 


Arthur L. Winn, Jr., (A), Chairman, Clark & LaRoe, Investment 
Building, Washington 5, D. C.; Joseph L. Sheppard, (B), Illinois Cen- 
tral Railroad, 135 East 11th Place, Chicago 5, Illinois; Wesley A. Rogers, 
(B), G. F. A., American Barge Line Company, Grant Building, Pitts- 
burgh 19, Pennsylvania. 





Practice before Regulatory Bodies of States & Federal Government 
and Unauthorized Practice of Law 


Erle J. Zoll, Jr., (A), Chairman, Commerce Counsel, Illinois Cen- 
tral Railroad, 135 East 11th Place, Chicago 5, Illinois; R. A. Ellison, 
(B), 306 Neave Building, Cincinnati 2, Ohio; Prime F. Osborn, 3d, (A), 
Gulf, Mobile & Ohio Railroad, 104 St. Francis Street, Mobile 13, Ala- 
bama; George H. Shafer, (A), Weyerhaeuser Interests, First National 
Bank Building, St. Paul, Minnesota; H. J. B. Weckstein, (A), 1060 
Broad Street, Newark 2, N. J.; Freeman Bradford, (A), General Man- 
ager, Indianapolis Board of Trade, Inc., 714 Board of Trade Building, 
Indianapolis, Indiana. 





Revision of Rules of Practice of I. C. C. 


Wilbur LaRoe, Jr., (A), Chairman, Investment Building, Washing- 
ton 5, D. C.; John R. Turney, (A), 1001—15 Street , N. W., Washington 


5, D. C.; Warren H. Wagner, (A), Investment Building, Washington 
5, D. C. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 


Chairman, Memorials Committee 


William E. Hall, The Texas Company, 135 East 42nd Street, New 
York City. (suddenly on 12-31-48) 





JANUARY, 1949 





DEATH OF COMMISSIONER GEORGE M. BARNARD 


George M. Barnard, Member of the Interstate Commerce Commis- 
sion since 1944, when he was appointed by President Roosevelt to com- 
plete the unexpired term of the late J oseph B. Eastman, died unexpect- 
edly of a heart attack at his home on Sunday, January 2, 1949. His 
genial nature had won for him many friends, to whom his death came 
as a severe shock. 

Mr. Barnard was born 67 years ago in New Castle, Indiana, and 
was a graduate of the law school of the University of Michigan. He 
became prosecuting attorney of Henry County, Ind., in 1906, and later 
was mayor of New Castle. Subsequently he was a member of the In- 
diana Public Service Commission, from which he resigned in 1922 to 
enter the law firm of Samuel M. Ralston and Frederick Van Nuys, both 
of whom were former senators. 

Mr. Barnard was later reappointed to the Indiana Commission and 
served with that commission until his appointment to the Interstate 
Commerce Commission. He was chairman of the latter in 1946. 

Surviving Mr. Barnard are his wife (Marion Dingee Barnard) and 
six children; Mrs. James W. Forgie, Cynwyd, Pa.; Mrs. Andrew J. 
Sordoni, Jr., Forty Fort. Pa.; Mrs. Raymond W. Steele, Ithan, Pa.; 
Mrs. William W. Holloway III, Philadelphia; William O. Barnard, of 
Forty Fort; and George M. Barnard, Jr., of Westmoreland Hills, Md. 
There are also twelve grandchildren. 


At the services held in Washington, the members of the Commission, 
with Secretary Bartel, were honorary pall bearers. The Association 
was represented by Messrs. Ames, Wagner, Curry, Rice and DeGroot. 
Interment was in Longwood Cemetery, Kennett Square, Pa. 





JOHN F. GIRAULT 


John F. Girault, 56, assistant director of the Bureau of Water 
Carriers and Freight Forwarders, passed away in Suburban Hospital on 
January 6, 1949, as a result of a heart ailment, following an illness of 
two weeks. Mr. Girault joined the Commission’s forces in 1942, before 
which time he was Freight Traffic Manager of Federal Barge Lines, and 
a member of the Practitioners’ Association. 

A native of New Orleans, the funeral services and interment were 
in the latter city. Mr. Girault is survived by his wife, Mrs. Virginia 
Marshall Girault, and two sons, Lt. Comdr. Norton Girault, now with 
the Pacific Fleet, and John Girault, of Washington, D. C. 
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Rail Transportation 
By A. Rea Wiu1aMs, Editor 


ACCOUNTING 
Accounting For Earthen Dikes 


The Interstate Commerce Commission issued the following notice 
to all steam railroads, under date of December 1, 1948: 


‘“By an order dated October 27, 1948, the ‘Uniform System of Ac- 
counts for Steam Railroads, Issue of 1943,’ was modified to clarify re- 
quirements for recording the cost and maintenance of earthen dikes for 
protection of roadway, tracks, and embankments. Such modifications 
are to become effective January 1, 1949, unless otherwise ordered after 
consideration of objections thereto which could have been filed by any 
interested party on or before November 30, 1948. 

‘*No objections having been received and requirements of the Ad- 
ministrative Procedure Act having been complied with by publication of 
the order in the Federal Register on November 10, 1948 (13 FR 6633), 
the modifications which were attached to and made a part of the order 
of October 27, 1948, will become effective as therein ordered.’’ 





Protective Service Against Heat Or Cold 


The Interstate Commerce Commission, under date of November 22. 
1948, sent the following notice to persons furnishing cars for protective 
service against heat or cold: 


‘*By orders dated September 29 and October 14, 1948, the ‘Uniform 
System of Accounts for Persons Furnishing Cars or Protective Services 
Against Heat or Cold, Issue of 1947,’ was modified in several respects to 
bring that system of accounts into conformity with accounting regula- 
tions prescribed for steam railroads. Such modifications are to become 
effective January 1, 1949, unless otherwise ordered after consideration 
of written statements of reasons why the modifications should not be- 
come effective as ordered, which statements could be filed by any inter- 
ested party on or before November 18, 1949. 

**No objections having been received and requirements of the Ad- 
ministrative Procedure Act having been complied with by publication 
of the two orders in the Federal Register on October 22, 1948 (13 FR 
6215, 6216), the modifications which were respectively attached to and 
made a part of the orders of September 29 and October 14. 1948, will 
become effective as therein ordered.’’ 
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COURT DECISIONS 
Railroad Held Subrogated To Employee’s Rights 


In United States v. Chicago, Rock Island & Pacific Ry. Co., decided 
by the U. S. Court of Appeals for the Tenth Circuit, on December 1, 
1948, the Court held that a railroad which had settled an employee’s 
claim under the Federal Employers Liability Act, for injuries sustained 
as a result of the negligence of a Government employee, is entitled to 
maintain an action, as subrogee, against the United States, under the 
Federal Tort Claims Act. In such a case, the Court said, the railway 
company stands in the shoes of the employee. 





R.R. Retirement Act Decision 


The U. S. Court of Appeals for the District of Columbia has affirmed 
the decision of the U. S. District Court for the District of Columbia 
holding that the Universal Carloading and Distributing Company is 
eontrolled by the New York Central and performs services in connection 
with the transportation of property by railroad and is, therefore, an 
“employer’’ under Section 1 of the Railroad Retirement Act. 





Steel Reparations Case Dismissed 


The Great Lakes Steel Corporation’s suit against three railroads 
for $500,000 for alleged overcharges on wartime shipments was dis- 
missed by a statutory three-judge court at Detroit, Michigan, on Decem- 
ber 22, on the grounds that the court lacked jurisdiction. No announce- 
ment was made as to whether or not an appeal will be taken. 





FINANCE MATTERS 
Central Railroad of N. J. Reorganization 


F. D. 12620—Central Railroad Company of New Jersey Reorganiza- 
tion, has been reopened for further hearing solely for the purpose of 
receiving evidence in support of the joint application of counsel for the 
Waters Bondholders Protective Committee relating to allowances for 
compensation and expenses. Further hearing was held at Washington, 
D. C., on December 9, 1948, before Examiner T. M. Cremins. 





Chicago Great Western Securities 


In F. D. 16068, Chicago Great Western Railway Company Pro- 
posed Securities, Division 4 of the I. C. C. has ordered the proceeding re- 
opened for the purpose of receiving new evidence by Edward F. Quirke 
respecting material reduction of the carrier’s outstanding debt, respect- 
ing a new determination of the necessity for rehabilitation of the ap- 
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plicant’s properties, and respecting the probable market values of the 
preferred and common stock and proposed debentures. 





Missouri & Arkansas Abandonment 


The Interstate Commerce Commission has extended until April 6, - 
1949 the effective date of its certificate of August 9, 1948, permitting 
abandonment of the Missouri & Arkansas Railway by its receivers. At 
the same time, the motions of the State of Arkansas for the dismissal of 
the proceedings and the annulment of the report and certificate of Divi- 
sion 4, dated August 9, 1948, and for the reopening of the record for the 
admission of additional evidence, were overruled by the Commission. 





Macon, Dublin & Savannah—Mahaffie Act Application 


In F. D. 16147—Macon, Dublin & Savannah Railroad Company 
Bond Modification, a proceeding under the Mahaffie Act, Division 4 of 
the I. C. C. has made the statutory findings requisite for approval, and 
authorized the alteration or modification of $1,733,000 of first-mortgage 
40-year 5-% bonds of the Macon, Dublin & Savannah Railroad Company 
due on January 1, 1947, and of the mortgage pursuant to which they 
were issued and are secured. The carrier is required to submit, for ac- 
ceptance or rejection, in specified manner, the proposed alterations or 
modifications, with terms, conditions, and amendments determined to be 
just and reasonable, to the holders of the said bonds other than the Sea- 
ooard Air Line Railway Company. 





Seaboard Air Line Receivership 


In F. D. 14500, Seaboard Air Line Rajlway Company Receivership, 
Division 4 of the I. C. C. has entered an order, dated December 3, 1945, 
providing : 


‘‘That the sixth ordering paragraph of said supplemental order of 
June 28, 1946, be, and it is hereby, further modified so as to extend to 
January 1, 1950, the time within which the Seaboard Air Line Railroad 
Company may sell from time to time, at not less than the then current 
market prices, all or any of the securities authorized in said paragraph 
to be issued for exchange under the plan of reorganization, which may 
not theretofore have been issued pursuant thereto, to the extent neces- 
sary to provide cash to pay the holders of securities not theretofore de- 
posited under the plan the respective amounts which they may be en- 
titled to receive. 

**It is further ordered, That, except as hereby and heretofore modi- 
fied, said supplemental order of June 28, 1946, shall remain in full force 
and effect.’’ 











he 





JANUARY, 1949 361 





Wisconsin Central Reorganization 


In F. D. 14720—Wisconsin Central Railroad Company Reorganiza- 
tion, the hearing heretofore assigned for January 11, 1949, has been can- 
celled and the proceeding reassigned for hearing at the U. 8S. Court 
House, Minneapolis, Minnesota, on February 1, 1949, before Examiner 
Homer H. Kirby. The hearing is to be held for the purpose of receiving 
(a) evidence relating to modification of the plan approved by the di- 
vision’s report and order of June 3, 1947, and with respect to the formula 
adopted therein for the segregation of earnings among the several mort- 
gage divisions of the debtor’s railroad as a basis for allocation of new 
securities to the respective classes of the debtor’s secured creditors, (b) 
evidence essential to bring the record of the debtor’s operations up to 
date and to assist in reconsideration of the approved plan, and (c¢) evi- 
dence in support of or in opposition to any other plans or modifications 
of plans that may be proposed. 





ICC Securities Bidding Ruling 


The I. C. C. has ruled that a financial adviser who gets a fee for 
helping to arrange the marketing of an issue of rail securities may not, 
in the future, take part in competitive bidding for the same securities. 

This policy was handed down in connection with approval of the 
payment of a $50,000 fee to Kuhn, Loeb & Co. as compensation for 
financial advice and services in connection with a $46 million refunding 
program. 

In 1945, the I. C. C. permitted the Kansas City Southern Railway 
Co. to issue $40 million of series A first mortgage 30-year 4% bonds and 
$6 million of unsecured promissory notes. 

At the time, the I. C. C. decided to consider in a separate proceed- 
ing whether a person acting as a financial adviser should also bid for 
the securities on which his advice was given, and required that the sum 
to be paid Kuhn, Loeb & Co. be held up for consideration in this pro- 
ceeding. 

Invitations to bid on the bonds and notes were sent to 305 invest- 
ment houses, insurance companies and banks, but the only bid received 
was from Kuhn, Loeb, Ladenburg, Thalman & Co. and Blythe & Co., 
Ine. Since Kuhn, Loeb had been engaged as financial adviser for a fee 
of $50,000, the I. C. C. ‘‘questioned the propriety of an individual or 
firm acting in that capacity, also heading a group to bid for the bonds.’’ 

At the time arrangements were made for Kuhn, Loeb to assist with 
the refinancing, ‘‘it was believed that if a satisfactory plan of refinanc- 
ing was formulated the bankers would have some responsibility in seeing, 
if possible, that at least one bid was received,’’ the I. C. C. report said. 

Because of the ‘‘possible adverse effects on the free marketing of 


securities inherent in the situation,’’ the I. C. C. concluded that ‘‘aside 
from any question as to the propriety of a person deriving a profit from 
the sale of securities prepared under his direction as financial adviser for 
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a fee, it is not in the public interest for such a person to participate in th 
the bidding for the securities.’’ si 
Commissioner Richard Mitchell wrote a separate opinion, concur- 

ring with the policy laid down by the Commission, but objecting to ap- he 
proval of payment of the $50,000 fee. Ww 
r 

tc 

FORMAL MATTERS h 


Ex Parte No. 168 


On December 30, 1948, the Interstate Commerce Commission issued 
its report and order, adopted Wednesday, December 29, with respect to 
the motion of the railway carriers for an interim increase of 8 percent 
in their freight rates (with certain exceptions and limitations) pending 
the hearings upon their petition for a nation-wide increase of about 13 
percent in their present rates. The Commission sustains the motion to f 
the extent of authorizing certain increases to be made upon 5 days’ 


notice. The increases allowed, pending the further hearings, are 6 . 
percent within eastern and southern territories and between those terri- t 
tories, 5 percent within zone 1 of western trunk-line territory, 4 percent 1 
within western territory other than zone 1 of western trunk-line terri- P 
tory, and 5 percent on interterritorial movements except those between 
the eastern and southern territories. These increases, to be super- . 
imposed upon the existing rates, are held to maximums of 6 cents per 
100 pounds on fruits, vegetables, and melons, and 4 cents on sugar and 1 
lumber, and articles taking the lumber rates. No increases are permitted ; 
on protective services. 

The decision of the Commission was unanimous, and no separate 


expressions were made by any of the Commissioners. 

Necessarily the results of this increase will depend upon the course 
of future traffic, but, based upon the estimates made in the record, the 
increases will amount to the following, on an annual basis, stated in 
millions of dollars: Eastern district, $180; Pocahontas, $30; Southern : 
region, $65; Western district, $140; and United States, $415. To this 
total should be added approximately $10 million for increases allowed 
on other charges made by the rail lines, except for protective service, 
which makes a total of approximately $425 million per annum. This 
estimate is based upon the assumption that corresponding increases will 
be made effective on intrastate traffic. i 

Likewise computed on an annual basis, the total cumulated increases 
in freight revenue since June 30, 1946, including the present authoriza- 
tion, will be at the rate of approximately $2,900,000,000 per annum, or | 
approximately an over-all increase of 52 percent of the rates effective 
at that date. The eastern carriers have been relatively the greatest bene- 
ficiaries in this increase, as they are in the authorizations now made. 

Similar permission is granted to water carriers and freight for- 
warders that intervened. Motions by the Secretary of Agriculture and 
others for a stay of proceedings before passing upon the motion for in- 
terim relief, pending the institution of a comprehensive investigation of 
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the efficiency and economy of operations of the rail lines, the Commis- 
sion denied. 

The interim increase will be followed as speedily as possible by 
hearings at a convenient place in each of the four rate territories, at 
which testimony may be received as to the specific requests of the rail- 
roads and other carriers, and a more full opportunity will be afforded 
to protestants to make their showing than could be given upon the recent 
hearing of the motion for a temporary and interim increase. 


Reed-Bulwinkle Act Applications 


The eastern railroads have filed with the I. C. C. an application 
under the Reed-Bulwinkle Act, for approval of their rate-making pro- 
cedures. 

The Department of Justice has asked the I. C. C. not to approve 
the application of the western railroads, contending that the practices 
for which approval is sought are the same ones which the Government is 
now attacking in the Anti-Trust Suit at Lincoln, Neb. 

The application of the eastern railroads has been given ‘‘ Applica- 
tion No. 3’’ by the I. C. C. The Commission advised in a notice pub- 
lished in the Federal Register of December 11, that objections to the 
application would be received by it within 20 days from December 8. 


Division 2 of the I. C. C. has issued notices, dated December 21, 
1948, announcing that it has granted the Department of Justice until 
February 7, 1949 time in which to file its objections to the applications 
of the Western Traffic Association and of the Eastern Railroads, filed 
under the Reed-Bulwinkle Act. 


” * * 
The agreement of the Western Carriers, under the Reed-Bulwinkle 


Act, has been assigned for hearing before Division 2 of the I. C. C., at 
Washington, D. C., on February 28, 1949. 





Keith Railway Equipment Case 


In Docket 29542—Keith Railway Equipment Company v. Associa- 
tion of American Railroads, et al., Examiner L. H. Dishman has recom- 
mended that the I. C. C. find that the mileage rate paid by the rail car- 
riers for use of non-shipper-owned tank cars has not been shown to 
have been unreasonable. He recommends that the complaint be dis- 
missed. 





MISCELLANEOUS 
Railroad Freight Claims Increase 


The AAR Freight Claim Division has announced that the amount 
of claims paid for loss and damage to freight shipments by railroads in 








364 I. C. C. PRACTITIONERS’ JOURNAL 





the first half of 1948 was 20 per cent greater than in the same period 
of 1947. Freight claim settlements made in the first six months of 1948 
totaled $69,039,845 compared with $57.535,369 for the same period in 
1947. These figures as to total loss and damage claim payments were 
based on reports received by the Freight Claim Division from 123 ear- 
riers representing 95 per cent of United States mileage and 99 per cent 
of Canadian mileage. 

Concealed loss, which was down 20.1 per cent, was the only one of 
the principal ‘‘causes’’ to show a decrease in the first half of this year 
compared with last year. For United States carriers only, the ratio of 
loss and damage to freight, revenues in the six months period this year 
was 1.75 compared with 1.66 in the same months of 1947. 





Railroad Equipment 


Class I railroads and railroad-owned and controlled private refrig- 
erator car companies placed 93,839 new freight cars in service in the first 
11 months of 1948, compared with 54,306 in the same period in 1947. 
New cars put in service in November this year totaled 7,779 compared 
with 7,998 in the same month last year. 

Those installed in the 11-month period this year were as follows: 
37,601 box cars which included 36,337 plain and ventilated and 1,264 
automobile; 38,164 hopper including 1,651 covered hoppers; 10,876 
gondolas ; 5,998 refrigerator ; 432 flat; 350 stock, and 418 miscellaneous 
freight cars. 

Class I railroads and railroad-owned and controlled private refrig- 
erator car companies in the first 11 months of 1948 retired 72,534 freight 
ears of which number 6,597 were retired in the month of November. In 
the same 11-month period of 1947, there were 65,588 retired. 

They also put 1,316 new locomotives in service in the first 11 months 
of 1948 of which 80 were steam, 4 electric and 1,232 Diesel. New loco- 
motives installed in the same period last year totaled 751 of which 69 
were steam, 2 electric and 680 Diesel. 

New freight cars on order by Class I railroads and railroad-owned 
and controlled private refrigerator car companies on December 1 this 
year totaled 96,705, of which 18,711 were box including 18,561 plain and 
ventilated and 150 automobile box cars; 43,264 hopper including 4,269 
covered hoppers; 21,852 gondolas; 4,170 flat; 6,721 refrigerator; 700 
stock, and 1,287 miscellaneous freight cars. 





R. R. Unemployment Insurance Account 


The following ‘‘proclamation’’ issued by the Railroad Retirement 
Board was published in the Federal Register of December 23, 1948: 


**In pursuance of the requirement contained in the Railroad Unem- 
ployment Insurance Act as amended by section 5(a) of Publie Law 744, 
80th Congress, 2d Session (June 23, 1948), the Railroad Retirement 
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Board, has determined, and hereby proclaims, that the balance to the 
eredit of the Railroad Unemployment Insurance Account in the Treas- 
ury of the United States as of the close of business on September 30, 
1948, was $956,096,809.27.”’ 





RFC Loans To Railroads 


The RFC has prescribed regulations governing applications for 
loans by railroads and the receivers or trustees thereof. The regula- 
tions, which are derived from Circular 2, as revised in June 1948, were 
published in the Federal Register of December 23, 1948. 





Steel For Railroad Equipment 


Continuation for another six months beyond February 28, 1949, of 
the voluntary plan under Public Law 395, 80th Congress, making avail- 
able approximately 250,000 tons of steel products monthly for construc- 
tion of new domestic freight cars and repair of railway rolling stock, was 
indicated as a result of the hearing held on Thursday, December 9, to 
consider that matter. At the hearing no objection was made to a con- 
tinuation of the program. ODT Director Johnson, who favors an in- 
erease in steel allocations in order to bring about a monthly production 
of 14,000 domestic freight cars, was unable to attend the hearing but 
an aide said the ODT favors the 250,000 ton monthly program if a larger 
one cannot be obtained. Commerce Department officials said the present 
allocation was proposed after taking into account the acute shortage of 
steel. 





O. D. T. 
ODT Delegation Of Authority 


ODT Director Johnson issued an order dated December 9, 1948, 
designating the Deputy Director to act for him in his absence. The Di- 
rector of the Railway Transport Department was authorized and di- 
rected to execute and issue, in his discretion, special permits contem- 
plated by General Orders ODT 1 and ODT 18A. 





ODT Special Direction 


Amendment 14 to Special Direction ODT 18A-1 makes the follow- 
ing changes in certain loading requirements: 


**Item 845 requiring the loading of roofing materials to a weight 
not less than 60,000 pounds, and Item 846 requiring the loading of sid- 
ings to a weight not less than 40,000 pounds are canceled and the fol- 
lowing new Item is added: 
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** *847. Roofings, sidings, or shingles. Composition of prepared, 
asphalt or asbestos, straight or mixed carloads, shall be loaded to a 
weight not less than 45,000 pounds.’ 


“‘Item 740 relating to the loading of paper, groundwood, newsprint, 
and rotogravure ; fibre content consisting of not less than 60 per cent 
groundwood in rolls 45 inches to but not including 55 inches in width, is 
amended to eliminate the requirement of certain second tier loading. 

**In Item 900 relating to straight carload shipments of petroleum 
or certain petroleum products in packages, in fibre cartons, the loading 
requirements are reduced from 55,000 pounds to 50,000 pounds, and in 
Item 905 relating to mixed carload shipments of petroleum or petrol- 
eum products packed in drums, cartons, or buckets, the loading require- 
ments are reduced from 45,000 pounds to 35,000 pounds. 

‘‘The change made in Item 740 became effective on December 15, 
1948. All other changes became effective on December 11, 1948.’’ 





PERSONALS 
National Mediation Board Chairmanship 


Chairman Frank P. Douglass, of the National Mediation Board, said 
on December 8, that he has agreed to stay on his job indefinitely. He 
had planned to retire on February 1, 1949, but reconsidered his decision 
at the request of President Truman. He has been a member of the 
Board since 1944. 





RFC Director Bodman Resigns 


The resignation of Mr. Henry T. Bodman as Director of the RFC 
has been accepted by President Truman effective December 22, 1948. 
Mr. Bodman, who has been in the Government service since 1941, served 
during the early years of the War with the Office of Production Manage- 
ment, before going to the RFC. He resigned to return to private busi- 
ness. 





National Security Resources Board Chairmanship 


Arthur M. Hill has resigned as Chairman of the National Security 
Resources Board, effective December 15, 1948, so as to permit his return 
to duty as an executive of the Greyhound Bus Company. 

President Truman has directed his Assistant, John R. Steelman, to 
take over as Acting Chairman of the National Security Resources Board 
on December 15, to succeed Mr. Hill. President Truman announced that 
Mr. Steelman will continue as Assistant to the President, and that a 
successor to Mr. Hill will be designated later so that Mr. Steelman may 
again give his full time to his regular Cuties. 








os = em: 3 i — an | 


>_ i in ar 






om DO hey 


oe tf et Oo 





JANUARY, 1949 








Mr. John T. Quisenberry Accepts New Position 


Mr. John T. Quisenberry, attorney for the American Telephone & 
Telegraph Company, has been appointed General Counsel for the four 
Chesapeake & Potomac Telephone Companies operating in Washington, 
Maryland, Virginia and West Virginia, according to a recent newspaper 
announcement. Mr. Quisenberry succeeds Mr. R. A. Van Orsdel. 





STATISTICS 
Steam Railway Accidents 


During the first ten months of 1948 there were 40 passengers killed 
and 3,083 passengers injured in train and train service accidents, accord- 
ing to a preliminary summary issued by the Bureau of Transport Eco- 
monies and Statistics of the I. C. C. This compares with 59 passengers 
killed and 3,504 injured in such accidents during the first ten months 
of 1947. 

During the first ten months of 1948 there were 479 employees killed 
and 25,949 employees injured while on duty, as compared with 588 killed 
and 29,983 injured while on duty during the first ten months of 1947. 





Railway Employees 


The Class I Steam Railways, excluding switching and terminal 
companies, had 1,329,141 employees at the middle of the month of Nov- 
ember 1948, an increase of 0.83% as compared with the middle of Nov- 
ember 1947, and a decrease of 1.17% as compared with the middle of 
October 1948. 





Net Railway Operating Income 


Net railway operating income of Class I railroads for October 1948, 
before interest and rentals, was $110,876,857. The corresponding figure 
for October 1947 was $76,879,447. 

The estimated net income of the railroads, after interest and rentals, 
was $85,000,000 for October 1948, compared with $50,000,000 in the 
same month of 1947. 

Net railway operating income of the Class I carriers for the first 
ten months of 1948, before interest and rentals, totaled $853,624,669 
eompared with $636,732,695 in the corresponding period of 1947. 

Net income, after interest and rentals, of the Class I railroads in 
the first ten months of 1948 is estimated at $590,000,000 compared with 
a net income of $370,000,000 in the corresponding period of 1947. 





Railway Fixed Charges 


The following table, taken from the ‘‘Monthly Comment on Trans- 
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portation Statistics,’’ issued by the Bureau of Transport Economies 
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and Statistics of the I. C. C., on December 14, 1948, shows, for Class I 
steam railways, the amount of income available for fixed charges, the 
amount of fixed charges, and the ratio of income available for fixed 
charges to fixed charges: 


District or Region Income Available 
for Fixed Charges 


1/1940 1948 








Thousands Thousands 


Eastern District $241,069 $300,319 
Pocahontas Region 68,729 70,461 
Southern Region 58,165 113,716 
Western District 161,176 367,256 





U. 8. Total $529,139 $851,752 





Fixed Charges 
1/1940 1948 
Thousands Thousands 


Eastern District $204,281 $159,925 
Pocahontas Region 12,452 9,796 


Southern Region 60,444 39,075 
Western District 182,104 109,433 


U. S. Total $459,281 $318,229 














Ratio of Income Available 
for Fixed Charges 
to Fixed Charges 


1940 1948 


Eastern District 1.18 1.88 
Pocahontas Region 5.52 7.19 
Southern Region 96 2.91 
Western District .89 3.36 


U. 8S. Total 1.15 2.68 














Revenue Freight Loadings 


Loading of revenue freight for the week ended December 18, 1948. 
totaled 754,545 cars. This was a decrease of 77,585 cars, or 9.3 per cent 
below the corresponding week in 1947, and a decrease of 81,640 cars, or 
9.8 per cent below the corresponding week in 1946. 
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Loading of revenue freight for the week of December 18, decreased 
28,731 cars, or 3.7 per cent below the preceding week this year. 

Coal loading amounted to 160,088 cars, a decrease of 32,632 cars 
below the corresponding week in 1947, and a decrease of 4,966 cars below 
the preceding week this year. 





Railway Operating Revenues 


Based on advance reports from eighty-two Class I railroads, whose 
revenues represent 81.3 per cent of total operating revenues, the AAR 
has estimated that railroad operating revenues in November, 1948, in- 
creased 8.1 per cent above the same month in 1947. The estimate covers 
operating revenues only, and does not take into account substantial in- 
creases in operating expenses that have taken place since November, 
1947, as a result of increases in wage rates and material prices. Esti- 
mated freight revenue in November, 1948, was greater than in Novem- 
ber 1947 by 9.2%, but estimated passenger revenue decreased 0.2%. 





Passenger Traffic Statistics 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued Statement M-250, showing passenger traffic statistics for Class 
I steam railways of the United States for the first eight months of 1948 
as compared with the first eight months of 1947. During the first eight 
months of 1948 passenger revenue for passengers in coaches decreased 
1.2% and for passengers in parlor and sleeping cars the decrease was 
2.9%. 

The number of revenue passengers carried in coaches showed a de- 
crease of 12.1% in the first eight months of 1948 as compared with the 
first eight months of 1947 and the number of revenue passengers carried 
in parlor and sleeping cars showed a decrease of 10.1%. 

The number of revenue passengers carried one mile in coaches de- 
ereased 11.8% and the number of revenue passengers carried one mile 
in parlor and sleeping cars decreased 11.5%. 





Pipe Line Companies—Revenue And Traffic 


The Bureau of Transport Economics and Statistics has issued its 
Statement No. Q-600, showing transportation revenue and traffic of large 
oil pipe line companies for the third quarter of 1948 as compared with 
the third quarter of 1947. The transportation revenue of these com- 
panies for the third quarter of 1948 showed an increase of 9.9% as com- 
pared with the same period of 1947. The number of barrels of oil origi- 
nated on line and received from connections increased from 604,915,418 
in the third quarter of 1947 to 641,369,142 in the third quarter of 1948. 
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TAXES 


Transportation Tax Regulations Amended 


The Bureau of Internal Revenue has released T. D. 5672, dated 
November 23, 1948, and published in the Federal Register of November 
30, 1948, reading as follows: 


Part 130—Taxes on Safe Deposit Boxes and on Certain Transporta- 
tion and Communications Services— 


Original Return to be filed with Collector and Duplicate Retained 


‘*Regulations 42(1942 edition) (26 CFR, Part 130), relating to the 
taxes on safe deposit boxes, transportation of oil by pipe line, telephone, 
telegraph, radio and cable messages and services, and transportation of 
persons under the provisions of the Internal Revenue Code are hereby 
amended as follows: 


‘‘Paragraph 1. Section 130.71 (26 CFR 130.71) is amended by 
changing the designation of paragraph (e) to (f) and inserting a new 
paragraph (e) to read as follows: 


‘“See. 130.71 records. * * * 


**(e) In addition to the records prescribed in paragraph (a), (b), 
(ec) or (d) each person required to keep such records shall also retain 
the duplicate returns prescribed by See. 130.72. 


**Par. 2. Section 130.72, as amended by Treasury Decision 5347, 
approved March 15, 1944 (26 CFR 130.72), is further amended by alter- 
ing paragraph (e) thereof as follows: 


‘*(A) By striking from the first sentence the words ‘under oath’ 
and the comma immediately following, and inserting in such sentence 
immediately preceding the words ‘must be sworn’ the words ‘the origi- 
nal.’ 

‘*(B) By inserting in the second sentence immediately following 
the first word thereof the word ‘original.’ 

**(C) By inserting immediately following the second sentence a 
new sentence as follows: ‘The duplicate return shall be retained as pre- 
scribed by See. 130.71 (e).’ 


** (53 Stat. 423, 467, 55 Stat. 722; 26 U.S. C. and Sup., 3472, 3791) 


**Because this Treasury decision makes only a minor procedural 
change in net effect reducing the burden of persons subject to the regu- 
lations, it is found that it is unnecessary to issue such Treasury decision 
with notice and public procedure thereon under section 4(a) of the 
Administrative Procedure Act, approved June 11, 1946, or subject to 
the effective date limitation of section 4(¢) of said act. 

‘This Treasury decision shall be effective upon its filing for publica- 
tion in the Federal Register.’’ 
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R. R. Retirement Increased 


The Commissioner of Internal Revenue, in EmT-Mimeograph Coll. 
No. 6335, made public on December 2, directs the attention of all con- 
cerned to the fact that the rates of taxes imposed by the Railroad Re- 
tirement Tax Act increase with respect to compensation paid on or after 
January 1, 1949. The present rate for employers and employees is 534 
per cent and for employee representatives 1114 per cent which become 
6 per cent and 12 per cent respectively, with respect to compensation 
paid in the years 1949, 1950 and 1951, except that there is no increase 
in the employees or employee representatives tax rate on compensation 
earned prior to January 1, 1947. 








Motor Transportation 
By Harry E. Boot, Editor 


1. C. C. Investigating Dormant Rights 


The Interstate Commerce Commission has interested itself in ‘‘dor- 
mant’’ motor carrier certificates or permits and is attempting to get these 
authorities in actual operation, or secure a revocation of the rights. 
Many certificate or permit holders have received notices to show cause 
why their rights should not be revoked, since they have not met the 
insurance regulations and are not operating over the rights. 

This procedure is the departure from the former practice, as it has 
been the custom of the Commission to set a hearing at which the certifi- 
cate or permit holder was notified to appear and state his case. Under 
the new policy, the holder of dormant rights has 30 days within which to 
request a hearing. If the order does not result in such a request, a sec- 
ond order will be sent directing the carrier to file required insurance and 
provide service, or have his operating rights cancelled. If no response 
is received from this later notification, the operating rights will be re- 
voked. 

The show cause orders issued to date appear to be limited to New 
England and New York areas, and generally cover individuals or small 
corporations which have discontinued operations and have therefore 
neglected to comply with I. C. C. insurance and other requirements. 





I. C. C. Asked To Revise Forwarder Ruling To Protect Carriers 


Four motor rate bureaus and the American Trucking Associations, 
Ine. have petitioned the Commission to modify its decision in No. 29493. 
which was handed down in September, 1948. The petition alleges that 
the Commission’s decision attempts to deal with a deep-rooted problem, 
and so-called joint rates between forwarders and motor carriers are un- 
lawful and must be discontinued. The petition would have the Commis- 
sion modify its decision and find that no general basis for freight for- 
warder compensation of motor carriers at less than tariff rates can exist, 
because of non-uniformity of practices, and that no such departure from 
tariffs can be made without specific justification of specific facts. The 
petition further asks the Commission to change proposed regulation so 
that no agreement specifying compensation of motor carriers by for- 
warders at less than full tariff rates shall take effect without full notice 
and hearing in which proponents of the lesser compensation shall bear 
the burden of proving justification. A third recommendation in the 
petition would have the Commission revise the proposed regulations for 


filing of “‘agreements’’ so that all schedules shall be filed by motor car- 
riers and not forwarders alone. 
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Leasing Of Vehicles Accompanied By Drivers Is Contract Carriage 


Division 5 relied a great deal on the so-called Motor Haulage case 
in its recent decision holding that John J. Casale of New York was op- 
erating as a contract carrier when leasing vehicles accompanied by 
drivers to shippers. The Casale Case, MC-20314, goes back in 1936 and 
has been the subject of several hearings resulting in three reports all 
dealing with the status of Casale, who originally was a combination of 
contract carrier and lessor of vehicles. In the recent decision, the major 
question was whether or not Casale was operating in transportation for 
compensation. The Commission held ‘‘ As applicant provides the service 
of furnishing trucks with drivers only to certain selected shippers under 
continuing contracts, it seems evident that its status as a carrier, if any, 
must be that of a contract carrier by motor vehicle.’’ The Commission 
found the trucks and the drivers were for all essential purposes under 
the applicant’s direction and control and that the resulting transporta- 
tion service was provided by the applicant. The Commission found that 
the shipper did not exercise the control or responsibility over the opera- 
tions in sufficient degree to constitute private carriage. The Commis- 
sion did find that the leasing of motor vehicles without drivers to ship- 
pers, as pointed out in prior reports, was not for-hire carriage, as the 
shipper, through its driver-employees, retains control over the actual 
movement. 





Released Rates Secured On Used Fur Lined Clothing 


The I. C. C. recently issued an order authorizing the establishment 
of ratings for ‘‘Clothing, fur or fur lined, used’’ depending upon the 
released value of the property. This resulted from a petition filed on 
behalf of motor common carriers and freight forwarders parties to the 
National Motor Freight Classification. The order gave sanction to 
ratings in the National Motor Freight Classification or exceptions there- 
to based on value declared in writing by the shipper or agreed upon in 
writing as the released value. If released to value not exceeding $1.50 
per pound for each shipping package, the articles take a less-truckload 
rating of first class or a volume rating of second class, minimum 12,000 
pounds. If released value exceeds $1.50 but not $5.00 the rating is 24%4 
times first class, less-truckload or volume, any quantity. In the bracket 
exceeding $5.00 but less than $7.50, the rating is three times first class, 
any quantity. If the declared or released value exceeds $7.50 per pound, 
—e declines to declare or release value, shipments will not be 
taken. 





Federal Taxes In Transportation Field Increase 


Recent surveys released by the Bureau of Internal Revenue show 
the interesting fact that while the total of all collections was greatly re- 
duced in the period from July 1 to October 31, 1948 as compared with 
the same period in 1947, the situation was reversed in the transporta- 
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tion field, where excise tax collections increased greatly. The Bureau’s 
figures show that tax collections on trucks and buses were more than 
doubled and substantial increases were shown on lubricating oils and 
gasoline. There was a slight decrease on the amount of taxes collected 
on tires and tubes. Tax collections on trucks and buses in the four- 
month period of 1948 totaled almost $50,000,000.00 as compared with a 
little less than $22,000,000.00 in the same period of 1947. The differ- 
ence was not so great in the gasoline collections, showing $175,000,000.00 
in 1948 as against $166,000,000.00 in 1947. In contrast, the grand total 
of all Internal Revenue collections decreased from $11,804,000,000.00 in 
1947 to $11,616,000,000.00 in 1948. The Bureau’s figures further disclosed 
that for the same period the taxes on the transportation of property 
increased from $103,000,000.00 in 1947 to $113,000,000.00 for the same 
period in 1948. 





Examiner’s Report On Amputee Hearing Released 


Examiner Warder Rannells recently recommended that the I. C. C.’s 
ruling prohibiting amputees from driving motor vehicles in intrastate 
or foreign commerce, remain unaltered. The proceedings in Ex Parte 
MC-40 were held last March to determine whether or not the Commis- 
sion’s rules should be modified so as to permit some amputees to engage 
in interstate truck and bus driving. Various proposals were made by 
organizations for physical handicapped, war veterans, manufacturers 
of artificial limbs and appliances and federal veterans’ and vocational 
agencies. Opposition to the changes were made by the Specialized Motor 
Carrier Association and the National Association of Bus Operators. 
Other motor carrier associations appeared at the hearing as their in- 
terests might appear. The Examiner said ‘‘that certain amputees, few 
in number, can safely drive passenger cars or light trucks in interstate 
commerce or otherwise.’’ The Examiner further stated that he ‘‘is also 
convinced that the operation of intercity buses and heavy or specialized 
and difficult to handle equipment should not be entrusted to any of 
them.’’ The Examiner pointed out ‘‘the question at issue, however, is 
whether there is a need for revision of the rule. This must be a sub- 
stantial need, affecting a substantial section of the public. Such need 
has not been shown.”’ 





Western Highway Institute Advocates Size And Weight Standards 
For Motor Vehicles 


The Western Highway Institute, a regional motor carrier organiza- 
tion in the 11 western states, recently agreed upon a long-range position 
with respect to motor vehicle size and weights. This organization went 
on record as favoring a body width of 102 inches; 60 foot length for 
tractor semi-trailer combinations, with 45 permissible lengths for the 
semi-trailer; and over-all lengths for other vehicle combinations up to 
65 feet. The group favored retention of the 18,000 lb. axle load, but 
stated that the subject of axle loads should be further explored in the 
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light of highway construction and improvements. The Institute further 
yoted against any vehicle gross weight formula, other than the axle load 
limitation, except for concentrations of axles under 18 feet. These 
recommendations correspond favorably with those recently adopted by 
the American Trucking Associations. The ATA recommendations were 
very specific in that they were minimum standards and any state enact- 
ing them as maximum limitations should provide authority for granting 
permits for greater allowances on any highway system capable of with- 
standing greater allowances. The ATA standards also adopted 18,000 
lb. for axle loads on high pressure tires, but made no present recom- 
mendation for axle loads on balloon tires. The general recommendation 
on axle loads was withheld pending the results of present studies. 











Water Transportation 


By Ricuarp H. Specker, Editor, 


Executive Vice-President, National Water Carriers Association, Inc. 


Purchase By John I. Hay Company Approved 


The Interstate Commerce Commission, Division 4, has entered an 
order, dated December 21, 1948, in Finance Docket No. 16334, granting 
authority to the John I. Hay Company to purchase the towage rights of 
the Lake Charles Towing Company, Ine. By a previous order, dated 
November 8, 1948, the Commission had granted temporary authority for 
the purchaser to exercise the towing company’s operating rights for a 
period of not to exceed 180 days. 





Nelseco Navigation Company Extension Of Rights Denied 


By report and order in Docket No. W-985 (Sub-No. 1) the Com- 
mission, Division 4, has denied the application of the Nelseco Navigation 
Company for authority to operate as a common carrier of passengers, 
passengers’ automobiles, and commodities generally between New Lon- 
don, Conn. and Block Island, R. JI. The Commission denied the appli- 
cation on the grounds that the transportation services presently furn- 
ished by the Sound Steamship Lines, Inc. were adequate, and it was ex- 
tremely doubtful that the vessels proposed to be used by the applicant 
could make operating expenses from the volume of traffic available for 
movement between these points. 





T. J. McCarthy Steamship Company And Steel Products 
Corporation—Merger 


The application of T. J. McCarthy Steamship Company and Steel 
Products Corporation for authority under section 5(2) of the Interstate 
Commerce Act to merge the operating rights of the Steel Products Cor- 
poration into the properties of the T. J. McCarthy Steamship Company 
has been reassigned for hearing on January 17, 1949, in Chicago, IIl. 





Luckenbach Gulf Steamship Company, Inc.—Extension 


The Luckenbach Gulf Steamship Company, Inc. has been granted 
temporary authority under Docket No. W-512 (Sub-No. 5) to operate as 
a common carrier by self-propelled vessels in the transportation of com- 
modities generally between Galveston, Texas and designated Pacific 
Coast ports. The authority granted in the order will continue in effect 
until June 13, 1949. 
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Erie & St. Lawrence Corporation—Temporary Authority 


The Interstate Commerce Commission, by order dated December 
16, 1948, has granted the Erie & St. Lawrence Corporation temporary 
authority to operate as a common carrier by self-propelled vessels in the 
transportation of paper from Bucksport, Searsport, and Bangor, Maine 
to Chicago, Ill. The temporary authority will become effective March 
15, 1949 and will continue in effect until September 12, 1949. 





Commercial Barge Lines, Inc.—Extension 


The application of Commercial Barge Lines, Inc. for a revised cer- 
tificate of public convenience and necessity authorizing extension of op- 
eration as a common carrier by water by self-propelled vessels and by 
non-self-propelled vessels in the transportation of motor vehicles from 
New Orleans, La. to Memphis, Tenn., St. Louis, Mo., Minneapolis, Minn., 
ete., has been assigned for hearing on January 19, 1949, at the Statler 
Hotel in St. Louis, Mo. 





Proposed Barge Rates On Cotton Found Not Just And Reasonable 


The rates proposed by the Inland Waterways Corporation, opera- 
ting the Federal Barge Lines, heard in I. & S. Docket No. 5541, were 
found to be not just and reasonable by the Interstate Commerce Com- 
mission in its order dated December 27, 1948. The proposed rates 
sought the establishment of a port-to-port rate in cents per bale, mini- 
mum of 100 bales, on cotton other than absorbent, carded or dyed, or 
sea island, from Memphis, Tenn. and Helena, Ark. to New Orleans, La. 
The Commission, in its findings, stated that the proposed rate per bale 
is not just and reasonable to the extent that it would result in different 
charges for the same amount of service rendered different shippers be- 
cause of variations in weights of bales of cotton. 





St. Lawrence Seaway And Power Project 


The State Department has informed the New York State Power 
Authority that the Administration will seek approval by the new Con- 
gress of the 1941 United States-Canadian Agreement for the construc- 
tion of the St. Lawrence Seaway and Power projects. President Tru- 
man, at his Press Conference on December 9th, announced that he will 
ask Congress again for action on construction of the waterway. 





Seatrain Port Rules 


Examiner Robert Furness, of the U. S. Maritime Commission, has 
recommended dismissal of a complaint brought by Seatrain Lines, Inc. 
against Port Equalization Rules and Regulations of the Gulf and South 
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Atlantic Havana Steamship Conference and its members. The Ex- 
aminer recommends that the Maritime Commission find the equalization 
rules and regulations have not been shown to be unjust, discriminatory, 
or unfair as between carriers nor detrimental to the commerce of the 
United States in contravention of Section 15 of the Shipping Act of 
1916, as amended. 





Reemployment Rights Of Merchant Seamen 


Mr. Robert K. Salyers, Director of the Labor Department’s Bureau 
of Veterans’ Reemployment Rights, has announced that persons who 
enter the Merchant Marine are not covered by the reemployment provi- 
sions of the Selective Service Act of 1948, and related statutes, stating 
that ‘‘Section 9 of the new Act makes no provision for the job rights of 
merchant seamen and the rights conferred on such persons under the 
older reemployment rights statutes were terminated July 25, 1947 by 
Public Law 239, 80th Congress.’’ 





Federal Barge Lines Embargo Rescinded 


The Inland Waterways Corporation, operating the Federal Barge 
Lines has, effective January 3, 1949, rescinded all embargoes on both 
carload and less-carload freight, with the exception of service to and 
from Baton Rouge, La., Helena, Ark., and Memphis, Tenn. 





McAllister Lighterage Line, Inc.—Purchase 


The Interstate Commerce Commission has approved and authorized 
the purchase by the McAllister Lighterage Line, Inc. of the operating 
rights of the Southern Transportation Company, and the acquisition by 
William H. McAllister and James P. McAllister of control through Me- 
Allister Brothers, Inc. of the Card Towing Line, Inc., while continuing 
to control the McAllister Lighterage Line, Inc. 

This is the first case in which the Commission has been called on 
to determine whether a water carrier engaging in transportation entire- 
ly exempt from regulation under Part III of the Interstate Commerce 
Act may still be a water carrier subject to sections 5(2) through 5(12) 
of the Act, governing acquisition of control of carriers. The Commis- 
sion finds that such a carrier is a water carrier subject to Part III as 
contemplated by section 5(13), but that a study of the legislative his- 
tory of the Act reveals no purpose to regulate water carriers apart from 
the transportation performed by them. 

In this case, the Commission has concluded that William H. Me- 
Allister and James P. McAllister are carriers subject to section 313 of 
Part III of the Act because, through a majority ownership of the capital 
stock, they control McAllister Lighterage Line, Inc. which, in turn, will 
control Card Towing Line, Inc. and Southern Transportation Company, 
through the purchase of its operating rights. 
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Woods Lumber Company Permit Transter 


By report and order dated December 13, 1948, the Interstate Com- 
merce Commission has approved the transfer to Woods Lumber Com- 
pany, Ine., doing business as River Log Company, of the permit dated 
February 17, 1943, issued in Docket No. W-715 to Woods Lumber Com- 
pany as a copartnership doing business as River Log Company. 





Gulf-Canal Lines, Inc. Purchase 


Gulf-Canal Lines, Inc. on November 30, 1948, made application 
under section 5(2) of the Interstate Commerce Act for authority to pur- 
chase the rights of the Terrebonne Towing Company, Inc., and the Inter- 
coastal Shipyards, Inc., jointly, to operate as a common carrier in the 
transportation of commodities generally by non-self-propelled vessels 
with the use of separate towing vessels, and by towing vessels in the 
performance of general towage, between points in Louisiana and Texas 
on the Mississippi River from Baton Rouge, La., to its mouth, the Gulf 
Intracoastal Waterway from New Orleans, La. to Freeport, Texas, all in- 
elusive, and connecting streams and bayous including the Plaquemine- 
Moran City section of the waterway, as authorized by an amended cer- 
tificate dated May 23, 1945 issued in Docket No. W-174 and No. 177. 

By order dated December 13, 1948, the Commission has granted to 
Gulf-Canal Lines temporary authority to operate as applied for, such 
authority not to exceed 90 days from the date of the order. 
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Freight Forwarder Regulation 
By Gites Morrow 


General Counsel, Freight Forwarders Institute 


Forwarder—Motor Common Carrier Agreements, Docket 29493 


At the request of respondent freight forwarders, the I. C. C., by 
order dated December 22, 1948, postponed the effective date of its order 
of September 24, 1948, prescribing the terms and conditions of certain 
forwarder—motor carrier agreements, from January 22, 1949 to April 
22, 1949. (For previous information see October, 1948 issue of the 
JOURNAL, pp. 88-89). 

Respondent forwarders, members of the Freight Forwarders Insti- 
tute, have filed a petition for reconsideration of that portion of the Com- 
mission’s order in this case which deals with so-called terminal-to-termi- 
nal movements. A petition for reopening and reconsideration of the 
order was filed by the National Industrial Traffic League, and a petition 
seeking modification of the order in certain respects was filed by Ameri- 
ean Trucking Associations and several motor rate bureaus. Several 
individual motor carriers and a freight forwarder also filed petitions for 
reconsideration of the terminal-to-terminal provisions of the order. 





Forwarder Application For Operating Authority—Exemptions 
Clause Considered—Proposed Report 


Examiner Boisseree, in a proposed report in Docket No. FF-187, has 
recommended that the application of R. T. C. Terminal Corporation be 
denied in part and dismissed as to the remaining portions of the opera- 
tion. 

Applicant maintained that its services were not those of a freight 
forwarder, and filed an application for determination of the question, 
particularly as to whether or not its operations are those of an agent 
within the meaning of the exemption provisions of Section 402(c) (2) 
of the Act. 

The Examiner concluded, from the evidence, that applicant is and 
has been performing services as a freight forwarder without authority 
from the Commission, and hence that its operations have been in viola- 
tion of the Act. However, he stated that: ‘‘The evidence of record is 
not. . .sufficient to warrant a conclusion that there has been a willful 
disregard of the statute.’’ Owners of the business, he said, apparently 
were of the opinion, in good faith, that they were performing a service 
which was exempt from the provisions of the Act. Accordingly, he 
considered the evidence submitted by applicant. The Examiner con- 
cluded that such evidence, particularly as it related to the public inter- 
est in the considered services, and to applicant’s financial ability, failed 
to establish that the issuance of a permit would be in conformity with 
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the provisions of the Act. Among the considerations recited as grounds 
for this conclusion was the finding of the Examiner that shipper support 
of the application was not based on superior service but upon reduced 
charges; that such reduced charges are responsible for applicant’s pre- 
carious financial condition; and that a large portion of the tonnage 
handled by applicant has been diverted from protestant forwarders, 
having the effect of curtailing somewhat the forwarder service available 
to the general public. 





Freight Forwarder Held Subject To Railroad Retirement Act 


The United States Court of Appeals for the District of Columbia, 
in an opinion dated December 13, 1948 (No. 9649), held that Universal 
Carloading and Distributing Company, Inc., a freight forwarder, is an 
employer as defined by the Railroad Unemployment Insurance Act, and 
hence subject to the provisions of such Act. The decision was rendered 
in Universal Carloading & Distributing Co., v. Railroad Retirement 
Board and Brotherhood of Railway & Steamship Clerks, etc. Universal 
originally brought suit in the U. S. District Court for the District of 
Columbia for review of a decision of the Railroad Retirement Board 
holding the forwarder to be an ‘‘employer’’ under the Act. The lower 
Court sustained the Board and the instant decision, affirming the decis- 
ions of the Board and the Lower Court, resulted from an appeal by 
Universal. 

The Court pointed out that the definition in the statute, insofar as 
the appellant is concerned, sets up two standards for testing applicabil- 
ity: First, whether Universal is directly or indirectly controlled by the 
New York Central Railroad, and second, whether the forwarder performs 
any of certain enumerated functions, termed by the Court ‘‘railroad- 
like’? functions. The second question, the Court said, was easily dis- 
posed of, and it quoted from Universal’s brief the description of the 
forwarder’s operations, which are those normally performed by any 
freight forwarder as defined in part IV of the Interstate Commerce Act. 
Such operations, the Court said, meet the requirements of the second 
section of the statute, citing Railroad Retirement Board v. Duquesne 
Warehouse Co., 326 U. S. 446. 

Turning to the question of control, the Court reviewed at length the 
facts which it said demonstrate that the New York Central controls ap- 
pellant, stating: ‘‘This is not a case of unexercised power of control. 
To the contrary, it is control itself.’’ Power to control, said the Court, 
need not be exercised in some affirmative, spectacular manner in order 
to amount to actuality of control. Accordingly, the Court said, it was 
not concerned with whether ‘‘control’’ in the statutory sense includes 
mere ‘‘power to control.’’ The Court concluded that ‘‘substantial and 
competent evidence’’ supported the Board’s decision that Universal is 
an employer as defined by the Act. 
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Recent Court Decisions 
By Warren H. Waener, Editor 


Scope of irregular-route operations. 
Brady Transfer and Storage Co. v. United States. (No. 397) 


‘‘Per curiam: The motion to affirm is granted and the judgment is 
affirmed. United States v. Carolina Freight Carriers Corp’n, 315 U. S. 
475.’’ 

That is the entire decision of the Supreme Court (December 6, 
1948) in affirming the decision of the United States District Court for 
the Southern District of Iowa in Brady Transfer and Storage Co. v. 
United States, 80 Fed. Supp. 110, wherein the Court declined to enjoin 
the order of the Commission in No. MC-C-246, Transportation Activities, 
Brady Transfer and Storage Co., 47 M. C. C. 23. Therein the Commis- 
sion discussed its authority to designate motor carriers as regular- or 
irregular-route and various criteria which might be used as indicia of 
regular-route operations. Among the latter were subjects such as, pre- 
determined plan, solicitations, terminal and call stations, fixed routes, 
fixed termini, periodicy of service, schedules or their equivalent, etc. 
In the decision in that test case the Commission found Brady to be 
conducting unauthorized regular-route operations under his irregular- 
route authority. 


Election under section 9 to seek reparation before the Commission precludes original 
action or appeal from Commission’s decisi Iding unaffected by Adminis- 
trative Procedure Act. 


Great Lakes Corporation v. United States (No. 6295) 


On December 22, 1948, a three-judge District Court for the Eastern 
District of Michigan, Southern Division, sustained the validity of the 
report and order of the Commission in No. 29165, Great Lakes Steel Cor- 
poration v. B. & O. R.R. Co., et al., 264 I. C. C. 779. That proceeding 
was a claim by the Steel Corporation for reparation based upon the dif- 
ference between local rates and transit rates on steel articles stopped for 
fabrication. The Commission dismissed the complaint. 

Quoting from the court’s decision : 





This is an action by which plaintiff, Great Lakes Steel Corpora- 
tion, seeks to obtain reparations of some half a million dollars from 
three railroads. The amount claimed represents the difference be- 
tween commercial freight rates which the railroads required plain- 
tiff to pay for steel and iron shipments and the allocable portion of 
a lesser through rate which plaintiff claims should have been charged 
under what it claims were the applicable transit tariffs. It is con- 
ceded that if the special transit tariffs do not apply, freight was 
properly computed in accordance with other higher-rated tariffs. 
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All defendants resisted plaintiff’s claims on the merits, and sev- 
eral of them raised a jurisdictional question, asking that the com- 
plaint be dismissed for lack of jurisdiction. The court being of the 
opinion that this latter point is well taken, only a brief reference 
will be made to the underlying facts. 

As interpreted by a line of cases of which Ashland Coal & Ice 
Co. v. U. 8., 325 U. S. 840, is the latest, these sections [6(7), 8, 9] 
preclude resort to a District Court, including review under the 
Urgent Deficiencies Act, after a Commission decision refusing repa- 
rations. The theory is that the injured party has exercised the 
statutory election for seeking reparations by proceeding before the 
Commission, with its concomitant exclusion of right to resort to the 
District Court. Plaintiff seeks to escape the impact of the Ashland 
Coal decision in a number of ways. 

Plaintiff argues that, in deciding the Ashland case, the District 
Court first held that there was no jurisdiction because it was a 
reparation case in which the shipper had exercised his Section 9 
option by resorting to the Commission which precluded appeal to 
the District Court, and, second, the court then went on arguendo to 
state that if it had jurisdiction it would sustain the Commission’s 
denial of reparations on the merits. Plaintiff then states that the 
Supreme Court affirmed the case without opinion, and such affirm- 
ance can be, and should be, interpreted as affirming on the merits 
only, without affirming the decision of lack of jurisdiction, because 
of some statements made six years previously in the unrelated case 
of Rochester Telephone Corp. v. U. 8., 307 U. 8S. 125. Suffice it to 
say, that we do not subscribe to the theory that, in affirming a judg- 
ment of lack of jurisdiction, wherein the trial court also made a 
dictum statement as to its opinion on the merits, such affirmance, 
without expressly saying so, either approves the dictum or disap- 
proves the ratio decindeni. Not only do we disagree with plaintiff’s 
deduction, but we believe its premise is factually incorrect as to 
there being no indication of basis for the affirrmance. The Supreme 


Court affirmed by per curiam memorandum opinion, 325 U. 8S. 840, 
reading as follows: 


‘‘The motions to affirm are granted and the judgment is affirmed. 
Standard, Oil Co. v. U. S., 283 U. S. 235, 240-1; George Allison 
& Co. v. U. S., 296 U. S. 546. Dissenting: Mr. Justice Black 
and Mr. Justice Douglas.’’ (Italics added) 


Pages 240-41 of the Standard Oil case, specifically referred to as 
authority, are devoted to exposition of the doctrine of election of 
remedies by first proceeding for reparations before the Commission, 
which defeats the subsequent jurisdiction of the District Court on 
appeal or by original action. The George Allison case, also cited 
as authority, was itself a per curiam memorandum opinion, and the 
official report thereof appearing in 296 U. S. 546, indicates that 


therein the Supreme Court considered only the jurisdictional issue. 
It reads : 
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‘‘ Jurisdictional statement submitted November 2, 1935. Decided 
November 11, 1935. Per Curiam: The decree is affirmed. Stand. 
ard Oil Co. v. U. S., 283 U. S. 235, 241; Brady v. U. S., 283 U. §. 
804.’’ (Italics added.) 


Considering first, the George Allison judgment thus affirmed was 
based solely upon lack of jurisdiction, second, the italicized state- 
ment that the jurisdictional statement was submitted nine days 
before the decree of lack of jurisdiction was affirmed; third, the 
reference to page 241 of the Standard Oil decision, which page, as 
stated above, contains nothing but the discussion of lack of juris- 
diction ; and fourth, the cited Brady case was dismissed for lack of 
jurisdiction, it is apparent that the Supreme Court decision of the 
George Allison case was purely and only that there was lack of 
jurisdiction in the District Court because plaintiff had exhausted 
the statutory election by proceeding for reparations before the Com- 
mission. 

Without detailing our consideration and interpretation of a num- 
ber of other cases which plaintiff has cited, it appears abundantly 
clear to this court that as of June 18, 1945, when the Supreme Court 
decided the Ashland Coal case, it expressly re-iterated and re- 
affirmed the doctrine that where a shipper sues a carrier before the 
Commission for reparations, this constitutes an election under Sec- 
tion 9 of the Interstate Commerce Act, which precludes recourse to 
a District Court either by original action or by appeal from the 
Commission decision. 

Plaintiff’s next contention against the vitality of the Ashland 
Coal decision is that, less than a year later, this case was overruled 
by the Supreme Court in the case of El Dorado Oil Works v. U. 8., 
328 U.S. 12. If this be true, the overruling was done inferentially, 
without mention of either the Ashland Coal case, any of the cases 
on which it relies, Section 8 or 9 of the Interstate Commerce Act, or 
election of remedies for reparations. 

It is true that appeals to the District Court are permissible from 
certain types of Commission rulings, and, in our view, the El Dorado 
Oil Works case is one of these. But, it is clearly distinguishable 
from the case at bar and from the Ashland Coal case. The case at 
bar involves the application of certain unambiguous tariffs and it 
and the Ashland Coal case are straight Section 8 cases by shipper 
against carrier, in which each plaintiff exercised its Section 9 
election by filing a complaint for reparations before the Commis- 
sion. Having done so, the wording of Section 9 precludes recourse 
to a District Court. The El Dorado Oil Works litigation originated 
not as a Section 8 reparation action against a carrier, but as an 
assumpsit action filed in the state court by a shipper against a 
non-carrier owner of private tank cars. It was removed to the 
District Court on the basis of diversity of citizenship and amount 
involved. Defendant had rented these tank cars to plaintiff, for 
use in shipping oil, under a contract calling for a fixed monthly 
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rental, with the proviso that plaintiff should receive credit for any 
excess between such fixed rental and the mileage allowance for use 
of the cars paid to defendant-owner by railroads which transport 
plaintiff’s oil in the cars. When defendant-owner refused to con- 
tinue crediting plaintiff with the excess because it indirectly con- 
stituted an unlawful freight rebate, plaintiff sued defendant-owner 
to enforce the contract. When the case reached the Supreme Court, 
it decided that, in view of the statutory policy of enforcing equal 
rates for all interstate transportation by common carriers, the real 
issue was, whether plaintiff was paying more or less for transporta- 
tion of its oil than other shippers, which, in turn, required a determ- 
ination of what would be a reasonable and just mileage allowance 
by carriers to shipper-lessees of private tank cars. The Supreme 
Court then decided that, as carriers could operate only under pub- 
lished tariffs and there was no tariff covering mileage allowance by 
railroads to private car shipper-lessees, as distinguished from priv- 
ate car owners, and, as the Interstate Commerce Commission has a 
statutory duty to investigate and to remove any advantage, pref- 
erence or discrimination in rates or otherwise connected with in- 
terstate transportation, it was clearly a case where, before the courts 
made a determination as between this plaintiff and this defendant, 
the Commission should perform its exclusive statutory duty to in- 
vestigate the practice and establish such a tariff, determining what 
was a reasonable and just rate to be included therein. Thereupon, 
the Supreme Court remanded the action to the District Court, with 
orders to stay further proceedings therein until the Commission 
made such an administrative investigation and determination. See: 
Tank Car Corp. v. Terminal Co., 308 U. 8. 422. After this rate in- 
vestigation was determined, the District Court proceeded with the 
assumpsit action and rendered judgment for defendant, which was 
affirmed. See: El Dorado Terminal Co. v. American Tamk Car 
Corp,. 163 F. 2d 428. (C. C. A. 9) 

The case which plaintiff says overrules the Ashland Coal decision, 
El Dorado Oil Works v. U. 8., 328 U. S. 12, decided April 22, 1946, 
relates to this separate administrative proceeding instituted before 
the Commission in accordance with the direction of the Supreme 
Court in Tank Car Corp. v. Terminal Co., supra. The Commission 
report of this proceeding, entitled Allowances for Privately Owned 
Tank Cars, 258 I. C. C. 371, relates that a petition was filed with 
the Commission by the Oil Company and the Terminal Company, 
its assignee, detailing the case history outlined above and praying 
that the Commission make an investigation of the practices dis- 
closed therein and enter an order holding the disputed credits from 
the tank car owner to the shipper-lessee were reasonable and lawful. 
Following, on page 373, the report reads: 


*‘Upon consideration of that petition, by our order dated July 
24, 1940, we instituted an investigation upon our own motion to 
determine: (1) Whether the practices involved under the terms 
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and operations of the lease contract are unlawful in violation of 
the Interstate Commerce Act; 

(2) Whether a reasonable charge or allowance may be paid, and, 
if so, the amount thereof as a maximum to be paid, by the carrier 
or carriers by railroads for use of the tank cars furnished such 
carriers by petitioners for the transportation of the products of 
petitioners in interstate commerce from Berkeley and Oakland, 
Calif., in the period January 1, 1934, to December 31, 1936; and 
(3) What findings shall be made, or what rules, regulations or 
practices shall be prescribed, or what orders shall be entered, to 
remove any unlawfulness that may be found to exist. 


**All common carriers by railroad concurring in Trans-Conti- 
nental Freight Bureau tariff No. 3-N, I. C. C. 1452 (Agent Kipp 
issue), naming rates on coconut nut oil and other commodities 
from California to eastern points, were made respondents.’’ 


A hearing was held in which all parties participated. The Commis- 
sion decided that a just and reasonable allowance by carriers to the 
Oil Works for furnishing such cars would have been an amount not 
to exceed the fixed monthly rental, which allowance had been paid; 
that payment of any allowance to the Oil Works in excess of such 
rental would be unjust, unreasonable and unduly preferential ; that 
the Oil Works was entitled to no allowance for special cleaning and 
preparation of the tank cars; and the proceeding was discontinued. 
From this Commission determination, an appeal was taken to the 
District Court. This was heard as a three-judge case and dismissed 
for want of jurisdiction, the court holding specifically and only 
that the Commission’s administrative determination was not a final 
appealable order as it did not finally determine any controversy. 
See: El Dorado Oil Works v. U. 8., 59 F. S. 738. (S. D. Cal.) Upon 
direct appeal to the Supreme Court, reported in 328 U. S. 12, it 
held that the Commission’s determination did constitute a final 
and appealable order, within the reviewing jurisdiction of a three- 
judge District Court and of the Supreme Court, because from the 
ruling legal consequences would follow which would finally fix a 
right or obligation. The Supreme Court then reviewed and affirmed 
this Commission decision on the merits. It is from the Court’s 
statement that the District Court had appellate jurisdiction of this 
administrative ruling as a final and appealable order that plaintiff 
in the case at bar argues that the Ashland Coal case was inferential- 
ly overruled and that this court should disregard the Ashland Coal 
doctrine and assume jurisdiction of this reparation case. In the Hl 
Dorado Oil case, the subject of a statutory action against a carrier 
for reparations under Section 8 of the Interstate Commerce Act was 
not in issue before the court. The subject of an election of statu- 
tory remedies for reparations against a carrier under Section 9 was 
not before the court. Naturally, neither of these two subjects was 
mentioned or passed upon, either directly, by reference to these 
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sections of the Interstate Commerce Act or to cases such as the 
Ashland Coal ease, or indirectly, by any reasonable inference to be 
drawn from the language used. 

Accordingly, it is apparent that the rule announced in the Ash- 
land Coal case was neither intended to be, nor was it, affected by the 
El Dorado Oil case, and we are bound by the Ashland Coal rule that, 
under the circumstances here present, plaintiff-shipper has made a 
binding election by proceeding before the Commission in seeking 
reparations from carriers, and Section 9 of the Interstate Commerce 
Act precludes it from now resorting to this court, by appeal or 
otherwise. 

In view of the fact that this court is bound by decisions of the 
Supreme Court until they are overruled, plaintiff’s argument that, 
if the Ashland Coal jurisdictional decision as to reparation cases has 
not been overruled, it should be re-examined and overruled, is not a 
matter upon which we are free to act. 

This brings us to the next legal proposition relied upon by plain- 
tiff, namely, that, independently of the Urgent Deficiencies Act, 
the Administrative Procedure Act of 1946 gives it a right to a re- 
view by this court of the Commission’s ruling denying reparations. 
The Administrative Procedure Act provides that, ‘‘Except so far 
as (1) statutes preclude judicial review or (2) agency action is by 
law committed to agency discretion—(a) Any person suffering legal 
wrong because of any agency action * * * shall be entitled to judicial 
review thereof.’’ 5 U. 8. C. A. 1009. This provision is well an- 
alyzed in Kirkland v. Atlantic Coast Line R. Co., 167 F. 2d. 529 
(C. C., D. C.). There it is held that, where a previous Supreme 
Court case had decided that the Railway Labor Act precluded judi- 
cial review of an administrative agency action, the right to judicial 
review was unchanged by passage of the Administrative Procedure 
Act, and that, ‘‘the point seems obvious.’’ It likewise seems ob- 
vious to this court that, where the Supreme Court has decided in 
the still vital Ashland Coal case that Section 9 of the Interstate 
Commerce Act precludes judicial review of a Commission decision 
under the circumstances here present, plaintiff’s lack of right to 
review remained unchanged by passage of the Administrative Pro- 
cedure Act. 


Accordingly, the complaint will be dismissed for want of jurisdic- 
tion. 





Commission can pass upon present rates in a suspension proceeding—republished 
rates, even though not changed, may be included in suspension proceeding— 
Section 2 of the Act applies to one shipper versus another in the same group— 
weight given to factors of transportation conditions, distance and competition 
are for Commission to determine and not the courts—alternative order under 
Section 3 not necessary where Commission prescribes reasonable rates. 


Ayrshire Collieries Corp., et al. v. United States (No. 25) 


On January 3, 1949, the Supreme Court upheld the order of the 
Commission in two bituminous coal cases involving group rates from 
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Indiana, Illinois and Kentucky to Rockford, Freeport, Dixon and other 
northern Illinois points and to Beloit, Wis. (Coal to Beloit, Wis., and 
Northern Illinois, 263 I. C. C. 179.) Without reciting the maze of facts 
constituting the background of that adjustment, lengthy quotations will 
be made from the Courts decision as to law. 

A prior decree sustaining this order of the Commission was reversed 
by the Court because one member of the three-judge District Court had 
not participated in the decision. Ayrshire Corp. v. United States, 331 
U. 8. 132. 


Bituminous coal is produced in great quantities in Indiana, Illinois 
and western Kentucky. In each State there are producing areas 
that have long been grouped for rate-making purposes. These 
groups or districts are the Brazil-Clinton, the Linton-Sullivan, the 
Princeton-Ayrshire, and the Boonville in Indiana; the Northern 
Illinois, the Fulton-Peoria, the Springfield, the Belleville, and the 
Southern in Illinois; and the Western in Kentucky. Group rates 
have been established by the carriers so that all mines within each 
producing area are accorded the same rates to the same consuming 
destination. The result is that comparative distances of the mines 
in one producing area from a particular consuming destination are 
commonly disregarded in fixing the group rate. But the Commission 
has long concluded that such a system of rate making for coal and 
other natural resources encourages competitive production and a 
more even development of an area.®. .. . 

We agree with the District Court that the complaints must be 
dismissed. 

First. It is contended that the Commission in this proceeding had 
authority to determine the lawfulness only of the proposed rates not 
of the present rates. 

This proceeding is an investigation and suspension proceeding 
under § 15 (7) of the Interstate Commerce Act, 44 Stat. 1447, 49 
U.S. C. § 15 (7). That section, which gives the Commission broad 
authority upon complaint or its own initiative to investigate and 
determine lawfulness of any new rate, provides that ‘‘after full 
hearing, whether completed before or after the rate . . . goes into 
effect, the commission may make such order with reference thereto 


as would be proper in a proceeding initiated after it had become 
effective. ’’ 





2 Another characteristic of coal rate structures has been the rate differentials. 
For example, Brazil is the base group in Indiana on coal traffic to the Illinois and 
Wisconsin destinations involved in this litigation. Hence the rates, expressed in 
cents per ton, from the other Indiana groups are stated in terms of differences from 
the Brazil group rate. 

8 See Hitchman Coal & Coke Co. v. Baltimore & O. R. Co., 16 1. C. C. 512, 520; 
Waukesha Lime & Stone Co. v. Chicago, M. & St. P. R. Co., 26 1. C. C. 515, 518; 
Wisconsin & Arkansas Lbr. Co. v. St. Louis, 1. M. & S. R. Co., 33 1. C. C. 33, 37-38; 
Public Utilities Commission v. Oregon Short Line R. Co., 33 1. C. C. 103, 106; South- 
western Interstate Coal v. Arkansas W. R. Co., 89 |. C. C. 73, 84-85. And see New 
York Harbor Case, 47 |. C. C. 643, 712; Illinois Commerce Commission v. United 
States, 292 U.S. 474, 486. 
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The power of the Commission to deal with the situation as if the 
proposed new rates had become effective is necessarily a comprehen- 
sive one. It seems too plain for argument that such broad authority 
is ample for the modification of either proposed or existing rates or 
both. The power granted the Commission under § 15 (1) to deal 
with rate schedules already effective supports that view. For once 
the Commission finds the rate to be unjust or unreasonable or un- 
justly discriminatory or unduly preferential or prejudicial or other- 
wise unlawful, the Commission is granted the power under § 15 (1) 
to determine and prescribe the just and reasonable rate. The Com- 
mission is not bound either to approve or disapprove in toto the new 
rates that are proposed. It can modify the proposal in any respect 
and require that the proposed rates as modified or wholly different 
rates be substituted for the present ones. That has been the view of 
the Commission since the beginning ;* and we think it is the correct 
one. 

The same result obtains as respects the Milkaukee’s single-line 
rates from origins on its lines in the Brazil and Linton groups to 
Beloit, Wisconsin. The Milwaukee had not proposed any change in 
those rates. But those rates had been republished in the proposed 
schedules. They were among the rates suspended by the Commis- 
sion. And the Commission’s order of investigation cited the Mil- 
waukee tariff that contains those rates. Hence the Commission 
sought to bring them into the investigation and gave Milwaukee all 
the notice to which it was entitled. That the Commission had au- 
thority to include them seems clear to us. Even though we assume 
they are not ‘‘new’’ rates within the meaning of § 15 (7), they are 
“— si —— charged, or collected’’ within the meaning of 
§ 15 (1). 

Second. Section 2 of the Act makes it unlawful for a carrier to 
receive from one person a greater or less compensation for transport- 
ing property than it receives from another for doing a ‘‘like and 
contemporaneous service in the transportation of a like kind of 
traffic under substantially similar circumstances and conditions.”’ 
It is pointed out that the purpose of this section is to enforce equali- 
ty between shippers of like commodities over the same line or haul 
for the same distance and between the same points.'! This require- 
ment, it is argued, has not been met in the present case since there 
is no finding that any of the coal from any origin point to any des- 
tination was being charged a higher rate than other coal from the 
same origin point to the same destination moving over the same line 
under substantially similar circumstances and conditions. The con- 
tention would be well taken if the Commission was not warranted 
in treating all places within a particular group or district as one 
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9See Advances in Rates—Western Case, 20 1. C. C. 307, 314, Lignite Coal from 
N. Dakota, 126 |. C. C. 243, 244. 

11 See [nterstate Commerce Commission v. Baltimore & O. R. Co., 145 U. S. 263, 
280; Interstate Commerce Commission v. Alabama-Midland R. Co., 168 U. S. 144, 
166; Barringer & Co. v. United States, 319 U. S. 1, 6. 
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origin point. Whether or not the Commission was warranted in 
doing so, depends primarily on the legality of its action in gathering 
together various origin points into one rate group for rate-making 
purposes. 

As we have noted that has been an historic method of building 
coal rate structures. The Commission followed that method in this 
case because in its opinion such a rate structure was necessary to 
afford consumers, coal operators, and carriers a fair opportunity to 
compete in the purchase, sale and transportation of coal from the 
mines in the various groups or districts to the destinations in ques- 
tion. The Commission’s power so to act is not challenged here. Yet 
once the legality of the grouping of mines for rate purposes is ac- 
cepted, the result is clear. For the protection of one shipper against 
unjust discrimination in favor of another within the same group is 
as clearly within the purpose of § 2 as the protection of one factory 
against unjust discrimination in favor of another in the same com- 
munity. 

The Milwaukee and Illinois Central were granting more favorable 
rates to some origins than to others in the same groups or districts. 
Their single-line rates from mines on their own lines were much 
lower than joint-line rates from other mines in the same group to 
the same destinations. The latter are rates published by other car- 
riers and in which Milwaukee and Illinois Central join. Milwaukee 
and Illinois Central therefore are parties to an arrangement which 
results in some mines getting lower rates than other mines in the 
same group on shipments to the same destinations. 

The question remains whether that preferential treatment of 
shippers at some origins was an unjust discrimination within the 
meaning of § 2. 

The single line rates of Milwaukee and Illinois Central from the 
Linton group to northern Illinois destinations were 12 cents lower 
than the joint-line rates to the same points from other mines in the 
Linton group. The like differential as respects the Brazil group was 
17 cents. The proposed schedules continued that dual basis of rates 
and extended it to Beloit, Wisconsin. The Commission made what 
seems to us a permissible inference, that rates favorable to the mines 
on the single-rate routes played an important part in getting the 
great bulk of the tonnage from the roads having the higher joint 
rates. Thus Milwaukee served only 4 of the 30 mines in the Brazil 
group and only 9 of the 31 in the Linton group. But in what the 
Commission called a representative period, Milwaukee handled un- 
der its single-line rates over 95 per cent of the tonnage moving from 
Brazil to Rockford and over 78 per cent of that from Linton to Rock- 
ford. The Commission concluded that the maintenance of the dual 
basis of rates therefore had an important bearing on the future op- 
portunities of shippers within the respective groups to market their 
coal in the destination territory. It found that there was severe 


12 See note 3, supra. 
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competition in marketing coal in this territory and that a differen- 
tially related and finely balanced rate structure on the coal was 
necessary in order to meet the needs of the consuming public, the 
mine operators, and the carriers. For, in general, all of the mines in 
these groups produce coal of the same quality and grade. A difference 
of a few cents per ton in the transportation charge is normally 
sufficient to divert a coal contract from one mine to another. Yet 
the Comission found that the transportation conditions over the 
single-line routes do not differ materially from those over the joint- 
line routes to the same destinations from other mines in the same 
group ; that there is no important difference in the average distances 
over those respective routes. 

The latter findings, especially the one respecting the similarity of 
transportation conditions, are severely challenged as being without 
any support in the evidence. These findings, when judged by the 
classic examples of unjust discrimination between shippers, leave 
much to be desired. But we think they are adequate in this case. 
They reflect an intimate acquaintance by the Commission with the 
grouping of mines for rate-making purposes. See 263 I. C. C., p. 
196. The groups are themselves designed to equalize competitive 
opportunities. The location of the mines, their distances from desti- 
nation territory, the transportation conditions over the lines that 
serve the various origins within a group—these are all factors which 
bear on the determination of what mines shall be pulled together 
into one group. The Commission can draw from its long experience 
with these groupings to determine whether any variables in trans- 
portation conditions warrant a difference of rates as between mines 
within one group to a common destination. Or to state it otherwise, 
the attack here could not succeed unless it were on the respective 
groupings themselves. The appellants, of course, claim the right to 
initiate rates within the zone of reasonableness. See United States v. 
Chicago, M., St. P. & P. R. Co. 294 U. S. 499. But the Commission 
holds that when that power is used to establish a dual basis of rates 
for this coal mining region, it defeats the system of grouping by un- 
justly discriminating against some shippers and in favor of others 
in the same group. The Commission’s conclusion that only by the 
establishment and maintenance of a single-rate basis can that unjust 
discrimination be avoided is an informed judgment based on a 
complex of many factors. It cannot be successfully challenged on 
this record unless the whole system of rate-making on a group basis 
is undermined. But no such major project is undertaken. 

What we have just said also disposes of the attack which is made 
on the findings and conclusion of the Commission that the present 
and proposed system of dual rates creates an undue preference and 
prejudice as between the origins in the Brazil and Linton groups in 
violation of § 3 (1) of the Act. 

Third. The Commission found that the differentials maintained 
by the Milwaukee and Illinois Central as between certain of the 
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Indiana groups constituted an undue preference and prejudice in 
violation of § 3 (1) of the Act. 

The Commission found that the differential, Linton over Brazil, 
should be 10 cents. This is the standard differential, in effect gen- 
erally to the northwest. It found that the standard differential, 
Princeton over Linton, was 7 cents. Milwaukee’s differential in the 
former would be 22 cents; and the differential of the Milwaukee and 
Illinois Central in the latter would be 19 cents. The main attack of 
appellants on this phase of the case is the Commission’s conclusion 
that these differentials are greater than those warranted by the re- 
spective differences in distances. Facts are adduced to show that 
they fairly reflect differences in distances. 

But the Commission made plain that in considering the whole 
problem of rate relations presented by this case it did not rely 
strictly upon distance. Distance was a factor but it was not con- 
trolling. The Commission deemed its task to be the creation of a 
rate structure that would afford a fair opportunity to compete in 
the purchase, sale and transportation of the coal from the various 
mines to the destinations in question. 

The propriety of that action of the Commission is determinative of 
another phase of the case as well. 1t goes to the heart of appellants’ 
objections to the differentials prescribed by the Commission as fair 
and reasonable as between the Indiana groups and the Lllinois 
groups. 

The Commission approved rates from the Indiana groups to twelve 
Illinois destinations which averaged $1.95 from Brazil, $2.05 from 
Linton, and $2.12 from Princeton-Boonville. These rates, the Com- 
mission found, compared favorably with the proposed rates to the 
same destinations from the Illinois groups, apart from exceptions 
not now material. 

The chief problem of the Commission in this case was to provide 
a rate structure which would afford fair and reasonable relations of 
rates to northern Illinois destinations, both as between the respective 
origin groups and as between Indiana groups and Illinois groups. 
There had been historically no fixed relation either between the 
former or the latter. And the appearance of a dual basis of rates 
greatly distorted the picture. The Commission did in this case what 
the Court pointed out in United States v. Chicago, M., St. P. & P. 
R. Co., supra, at 510, it had not done there, viz, it adjudged the fair- 
ness of the relation subsisting between Illinois and Indiana rates. 

Appellants however contend that what the Commission did was 
wholly arbitrary. They point to instances where the rate from an 
Indiana group is more than the rate from an Illinois group even 





14“The Milwaukee and the Illinois Central join in rates from the Princeton and 
Boonville groups to these northern Illinois destinations which reflect differences be- 
tween those groups on the one hand, and the Brazil and Linton points served by 
those two respondents on the other, that are substantially greater than the so- 
called standard differentials and greater than are warranted by the respective differ- 
ences in distance.” 
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though the haul is shorter. They say that what the Commission did 
was to adjust the rates not to compensate for the transportation 
service rendered but to favor Illinois groups over Indiana groups. 
They give illustration after illustration of the inconsistencies be- 
tween the specific rates, assuming, as the Commission found, that 
the transportation conditions which were involved were the same. 
From that argument appellants seek to make two points—(1) that 
the rates approved by the Commission do not reflect group differ- 
entials designed to eliminate discrimination and preference and (2) 
that, even though they do, individual rates are established that are 
wholly arbitrary in violation of the principle that each destination 
is entitled to a reasonable rate. 

We cannot deny the Commission authority to use averages as a 
measure of the relationship between the rates of the Indiana groups 
on the one hand and the Illinois groups on the other. The averages 
would be some indication of the closeness of the alignment. The 
important comparison here is in the regional or group differentials. 
These differentials in the present case were not designed so as to be 
faithful to the factor of distance. The Commission followed the 
common practice in giving diminishing weight to distance and in- 
creasing weight to competition as the length of the haul increased. 
The Commission said, 263 I. C. C. at 204, 


‘‘In approving the foregoing rate relations, we have kept in 
mind the importance to consumers, coal operators, and railroads of 
relating these differentially-related coal rates, not strictly upon 
distance, but so as to afford all concerned a fair opportunity to 
compete in the purchase, sale, and transportation of coal from 
Illinois and Indiana mines to these destinations. The rates be- 
tween the various origin groups in these fields have never been 
made with primary regard for distance, and to so make them now 
would have the effect eventually of eliminating practically all 
competition between most of them, a result which would be highly 
undesirable to the consumer, whose interests we may not disre- 
gard.’’ 16 





16 The Commission made this additional observation concerning the weight it 
gave to distance, 263 I. C. C. at 204, 


“And in according such weight to distance as seemed to us to be fair and reasonable, 
we have also kept in mind that the average distances of record, and as used in this 
report, especially from Illinois mines, frequently reflect seeming inconsistences from 
the same group to destinations in close proximity to each other. For example, Am- 
boy is located south of and about 12 miles over the Illinois Central and across 
country less distant from the Illinois groups than Dixon, but the average shortest- 
tariff route distance from the Springfield group is 9 miles greater and from the 
southern Illinois group 1 mile greater to the former than to the latter. By use of 
the short tariff routes the distance to Amboy is 9 miles greater from Springfield and 
7 miles greater from southern Illinois than to Dixon. These variations in distance 
are due to the different routes used and also to the fact that frequently’ the group 
rate applies from a larger number of origins to one destination than to another. 
Thus, to Dixon the Springfield rate is published from 61 origins on 15 originating 
railroads, but to Amboy the rate applies from only 23 origins on 8 railroads. So 
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There is no doubt, therefore, that the Commission believed that 
the competitive factor was an important one in considering this 
problem of rate relationships. The result may, as appellants con- 
tend, favor some Illinois mines over Indiana as respects certain 
markets. That would seem to follow, for example, from the elimina- 
tion of the low single-line rate that the Commission found to be dis- 
ruptive of rate relations between these groups. But it does not in- 
dicate that the rates approved by the Commission were unlawful. 
That might be established by showing, for example, that the Com- 
mission gave weight only to the competitive factor. Yet all that 
appellants attempt here is to show that discrepancies in rates are 
not warranted by any difference in transportation condition or in 
distance. That is not enough provided the Commission was justified 
in considering the element of competition. 

We think it was. Rate structures are not designed merely to favor 
the revenues of producers and carriers. The Commission has the 
consumer interest to safeguard as well.17 And when it undertakes 
to rationalize the interests of the three, great complexities are often 
encountered. The economics of the bituminous coal industry have 
baffled even experts. We would depart from our competence and 
our limited function in this field if we undertook to accommodate the 
factors of transportation conditions, distance and competition differ- 
ently than the Commission has done in this case. That is a task 
peculiarly for it. In fashioning what the Commission called a dif- 
ferentially related and finely balanced rate structure for this coal, 
there is no place for dogma or rigid formulae. The problem calls 
for an expert, informed judgment on a multitude of facts. The re- 
sult is that the administrative rate-maker is left with broad discre- 
tion as long as no statutory requirement is overlooked. Yet that is, 
of course, precisely the nature of the administrative process in this 
field. See Board of Trade v. United States, 314 U. S. 534, 548; New 
York v. United States, 331 U. S. 284, 347-349. 

Fourth. Appellants argue that the Commission acted beyond its 
authority because it did not afford the carriers alternative methods 
of removing the discrimination which was found to exist. See Tezas 
& Pacific R. Co. v. United States, 289 U. S. 627. And Milwaukee 
argues that the Commission was without power to direct it to cease 
from granting the undue preference found to exist between its 





also the southern Illinois rate applies from 75 origins on 7 roads to Dixon and 65 
origins on 5 roads to Amboy. The variations in distance thus brought about are 
much greater from Illinois groups than from Indiana groups. It is plain, therefore, 
that comparisons bared on distance. especially as between Indiana and Illinois groups 
to particular destinations, can not be accepted as controlling, but must be evaluated 
with the above facts in mind.’ 

17 The consumer interest traditionally has been prominent in the Commission’s 
consideration of the type of problem presented here. See Andy’s Ridge Coal Co. v. 
Southern R. Co., 18 1. C. C. 405, 410; Waukesha Lime and Stone Co. v. C. M. & St. 
P. R. Co., supra, at 518, 519; Wisconsin & Arkansas Lumber Co. v. St. L., 1. M. & 
S. R. Co., supra, at 37, 38; Southwestern Coal Operators’ Assn. v. A. W. R. Co., 
supra, at 85; Coal to Illinois, 7 Wisconsin, supra, at 167, 169. 
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single-line rate and the higher joint-line rates, since it had no control 
over the latter. 

This is not a case like Texas & Pacific R. Co. v. United States, 
supra, where the Commission issues a so-called alternative order di- 
recting the carriers to remove an unjust discrimination or undue 
preference which has been found. That kind of order leaves a 
choice to the carriers whether to eliminate the unlawful practice by 
raising one rate, lowering the other, or altering both. But as we 
recently held in New York v. United States, supra, at 342, that rule 
is not applicable where the Commission itself undertakes to correct 
the unlawful practice by prescribing the just and reasonable rate. 
The Commission has taken that action here. As we noted above, the 
present proceeding was one under § 15 (1) and § 15 (7). Section 
15 (1) gives the Commission power to determine and prescribe the 
just and reasonable rate once it finds, inter alia, that any rate 
charged is unjustly discriminating or unduly preferential or preju- 
dicial. The Commission in the present case has exercised that power. 
It has prescribed approved rates. They are rates which in the Com- 
mission’s judgment will eliminate the unjust discrimination and un- 
due preference found to exist in this rate structure. Hence the 
question whether Milwaukee effectively controlled the higher joint- 
line rates is irrelevant here. New York v. United States, supra. 

Finally it is suggested that the order is invalid because the Com- 
mission did not find that the preferential rates were noncompensa- 
tory. But once a forbidden discrimination or preference in rates is 
found, the Commission may remove it even though the rates are 
within the zone of reasonableness. New York v. United States, 
supra, at 344. 
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Ralph H. Cahouet, President, 38 Chauncy Street, Boston, Massa- 
chusetts. 


Baltimore Chapter 


Levin J. Canter, Chairman, Division T. M., Koppers Company, 
Bartlett-Hayward Division, P. O. Box 298, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Erle J. Zoll, Jr., Chairman, Illinois Central Railroad, 135 East 11th 
Place, Chicago 5, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Roorns of the Palmer House, Chicago. 


Denver Chapter 


A. J. Tait, F.T.M., Chairman, Rio Grande Motor Way, Inc., 775 
Waze Street, Denver 4, Colorado. 


District of Columbia Chapter 


Roland Rice, Chairman, Ass’t Gen’] Counsel, Association of Ameri- 
ean Railroads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company. 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association 
provided. however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, ie., that of the District of Columbia Chapter. will be found or 
pages 120-122 of December, 1939, JourNAL.) 
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Kansas City, Missouri, Chapter 


E. L. Peterson, President, Assistant Transportation Commissioner, 
The Board of Trade, 1028 Baltimore Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building, 
St. Louis 3, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 
Eric E. Ebert, Chairman, 114 Branford Place, Newark 2, N. J. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except July and August. 
Ninth District Chapter 


F. V. Caesar, President, 1119 Flour Exchange, Minneapolis 15, 
Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A.., 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 
R. S. Mawson, Chairman, T. M., ACF-Brill Motors Company, 
Philadelphia 42, Pennsylvania. 
Pittsburgh Chapter 


Robert R. Wertz, Chairman, U. S. Steel Corporation of Delaware. 
1401 Koppers Building, Pittsburgh 30, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Irving F. Lyons, Chairman, California Packing Corporation, 101 
California Street, San Francisco 19, California. 
Meets: San Francisco Commercial Club, last Monday of each month. 


A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles. 
California. 
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CHAPTER NEWS 


Baltimore 


At the annual meeting of the Baltimore Chapter, held in the Balti- 
more Association of Commerce Building, recently, the following officers 
were elected for the year 1948-49: 


Chairman: Levin J. Canter, Division T. M., Koppers Corporation, 
Bartlett-Hayward Division, P. O. Box 298, Baltimore 3, Maryland. 


Vice-Chairman: Ollie W. Hubbard, T. M., William Schluderberg-T. J. 
Kurdle Company, P. 0. Box 476, Baltimore 3, Maryland. 


Secretary-Treasurer: Charles J. Stinchomb, Attorney-at-Law, 534 Equit- 
able Building, Baltimore 2, Maryland. 
Executive Committee 


Louis J. Zinser, President, Baltimore-New York Express, Inc., 1220 
Bank Street, Baltimore 2, Maryland. 


Joseph Kadans, Attorney-at-Law, 16 St. Paul Street, Baltimore 2, Mary- 
land. 





Chicago 


Mr. Anthony G. Allison, Vice-President, Transportation Associa- 
tion of America, was the guest speaker at the January 7th meeting of 
the Chicago Chapter. He spoke on ‘‘Democracy in Action.’’ 





Denver 


The December 21st meeting of the Denver Chapter was held at the 
Auditorium Hotel, that city. Mr. William DeBoer, Traffic Manager of 
The Colorado Fuel and Iron Corporation addressed the meeting on the 
subject : ‘‘ What is Interstate Commerce ?’’ 





Metropolitan New York 


At the December 14th meeting of the Metropolitan New York 
Chapter the following officers were elected : 


Chairman: Eric E. Ebert, 114 Branford Street, Newark, N. J. 


Vice-Chairman: Charles H. Trayford, General Manager, Mural Truck- 
ing Service, 60 Lewis Street, New York, N. Y. 


Secretary: Ellen Watterston, Koppers Company, Seaboard Plant, 
Kearny, N. J. 


Treasurer: Carl Wilens, 2958 West Ist Street, Brooklyn 24, N. Y. 
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Directors 


John N. Gumley, 149 Stuart Street, Lynbrook, N. Y.—one year. 
Meyer Poses, 441 East 20th Street, New York 10, N. Y.—one year. 


Arthur A. Arsham, Academy of Advanced Traffic, 299 Broadway, New 
York 7, N. Y.—two years. 


George J. Leeds, G. T. M., Whisenant Transfer Company, Inc., 417 
East 37th Street, New York 16, N. Y.—two years. 


William R. Settgas, Traffic Executive, American Paper & Pulp Associa- 
tion, 122 East 42nd Street, New York 17, N. Y.—three years. 


Robert A. Cooke, Manager, Traffic Department, American Newspaper 
Publishers Association, 370 Lexington Avenue, New York 17, N. Y. 


Mr. William Wyer, senior partner of the firm of William Wyer & 
Company, East Orange, New Jersey, spoke on: ‘‘Modern Concepts and 
Developments in the Valuation of Railroad Property.”’ 


‘*Promoting Commerce for New York Harbor’’ will be the subject 
of a talk by Mr. L. W. Byrne, Chief, Port Promotion Bureau, The Port 
of New York Authority at the January 18th meeting. Mr. Byrne’s 
talk will be followed by a sound movie on ‘‘The Port of New York.’’ 





Ninth District 


Various Committee reports were received at the December 14th 
meeting of the 9th District Chapter. 


The speaker on this occasion was Mr. W. L. Harvey, District Manag- 
er, Car Service Division, Association of American Railroads on ‘‘Mutual 
Customer Relationship between Railroads and Shippers.’’ A question 
and answer session followed Mr. Harvey’s talk and some rather pertin- 
ent questions came up for discussion. 


Mr. F. V. Caesar, President of the Chapter appointed a Committee 
on Nominations which is to report to the January 11th meeting. 











Lewis L. Anderson, (A) E-1306 First 
National Bank Bldg., St. Paul 1, Minn. 

Harry S. Baxter, (A) 1045 Hurt Build- 
ing, Atlanta 3, Georgia. 

Herman A. Benjamin, (A) . East 40th 
Street, New York 16, N. 

Hylan Cooper, (A) 120 West yo Street, 
New York 18, N. Y. 

James W. Cottrill, (B) Rate Clerk, 
Southern Pacific Co., 65 Market Street, 
Rm. 725, San Francisco 5, Calif. 

Walter M. Dash, (B) All States Freight, 
Inc., 1250 Kelly Ave., P. O. Box 750 
Akron 5, Ohio. 


Daniel A. DiCorcia, (B) St. Louis—San 
Francisco Ry. Co., 9 Rockefeller Plaza, 
New York 20, N. Y. 

Peter Friedman, (A) 25 Liberty Street. 
Newton, N. J. 

Waldron A. Gregory, Jr., (A) 65 Market 
Street, San Francisco 5, Calif. 

- a (A) 32 Broadway, New York 


Cecil Hunt, (A) General Counsel, Stano- 
lind Pipe Line Co., Box 591, Tulsa, 
Oklahoma. 

John Carl Inman, (B) A.T.M., Western 
Auto Supply Co., 2107 Grand Ave., 
Kansas City 8, Missouri. 

William Jacobs, (B) Traf. Ass’t., General 
Traffic Dept., Sterling Drug Co., P. O. 
Box 13, Canal St. Station, New York 
13, N. Y. 

Paul j. Kern, (A) 11 West 42nd Street, 
Rm. 824, New York 18, N. Y. 

Clark C. Kimball, (A) Law Dept., The 
Chesapeake and Ohio Railway Co., 
3118 Terminal Tower, Box 6119, M.D., 
Cleveland 1, Ohio. 


List of New Members * 


George A. Leatherman, (B) Public Utili- 
ties Commission of Calif., 225 State 
Building, San Francisco 2, Calif. 

Charles A. Liggett, (B) St. Paul Associa- 
tion of Commerce, 332 Cedar Street, 
St. Paul 1, Minn. 


Novak N. Marku, (A) 201 Commercial 
Bldg., Canton 2, Ohio. 

Clement T. Mayo, (A) 5200 North Capi- 
tol St., Washington 11, D. C. 

Raymond K. Merrill, (A) 888 Union 
Station Building, Chicago 6, Illinois. 

Ira A. Newman, (B) Ass’t. Mgr., Seattle 
Traffic Association, 215 Columbia 
Street, Seattle 4, Washington. 


Clarence I. Peterson, (A) 10 Post Office 
Square, Boston 9, Massachusetts. 


Gregory S. Prince, (A) Transportation 
Building, Rm. 929, Washington 6, D. C. 

William H. Rudge, (B) Ass’t to T.M., 
Swift & Co., Union Stock Yards, 
Chicago 9, Illinois. 


Jack P. Sanders, (B) T.M., Gerber Prod- 
ucts Company, 801—98th Avenue, Oak- 
land 3, California. 


Kalman S. Schindel, (A) 120 West 42nd 
Street, New York 18, N. Y. 


William W. Sullivan, (A) 203 Hubbell 
Building, Des Moines 9, lowa. 


Russell T. Walker, (A) New York Cen- 
tral RR Co., 300 Michigan Central 
Terminal Detroit 16, Michigan. 


Frank R. Wampler, (B) Ass’t to Pres'’t, 
Aztec Lines, Inc. 1539 West 32nd 
Place, Chicago 8, Illinois. 


REINSTATED TO MEMBERSHIP 


Victor I. Gruber, (B) 3521—39th St., 
N. W., McLean Gardens, Washington, 


D.C 





* Elected to membership December, 1948. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear- 
ing in the JournaL which are, because of popular demand, of sufficient 
t interest to have reprints made. Consequently we have on hand at the 
‘ Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
n and Chart Showing the Major Functions of the Commission ....$1.00 


“Transit’’ by E. M. Reidy, Assistant Chief Counsel, The I. C. C.— 
reprint from June, 1947 issue of ICC PractiTIoNERS’ JOURNAL 











—while they last ....... 35 

ce Attorney General’s Manual on the Administrative Procedure Act— 

prepared by the Department of Justice, 1948,—reproduced by 

mn ICC Practitioners’ Association, February 1948 Journat—while 
c. ia a Ae le 35 

. General Rail and Rail-Water Freight Rate Changes Made During 

the Period October, 1914, to April, 1948, Inclusive—statement 

4. prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 

k- from ICC PRactTITIONERS’ JOURNAL, June, 1948—while they 
last 35 

. Outline of Study Course in Practice and Procedure before the I. C. 
1 C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 

Selected Reading List of Books Helpful in the Study of the Princi- 

n- pal Laws Within the Jurisdiction of the I. C. C—Revised 1947 
al Edition, prepared by Committee on Education for Practice .... .50 

't, Manual of Practice and Procedure before the I. C. C. prepared by 
id C. R. Hillyer, F. C. Hillyer and Walter McFarland ................ 15 


The Lives of the Interstate Commerce Commissioners and the Com- 
mission’s Secretaries by Clarence A. Miller—while they last .... 1.25 
(Originally sold at $2.50 per volume). 


Decisions of the Supreme Court of the United States of Importance 
to Practitioners before the I. C. C—prepared by Harold D. 
McCoy, Examiner—now Assistant Chief Examiner—in 1940, 
with assistance of Messrs. Gerry, Norris and Reidy of the Com- 
mission’s staff—while they last .25 








